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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisiens issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made by the Secretary of Agriculture, or an officer 
authorized by law to act in his stead, only after notice and hearing 
or opportunity for hearing have been given. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. For reasons of 
policy, the identities of the parties are not reported in decisions issued 
under one statute which expressly authorizes, but does not require the 
publication of the facts and circumstances of a violation, unless the 
Secretary in his decision has specifically ordered or directed such 
publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U. S. C. 1946 ed. 601 et seg.), the Com- 
modity Exchange Act (7 U.S. C. 1946 ed. 1 e¢ seg.), the Grain Stand- 
ards Act (7 U.S. C. 1946 ed. 71 e¢ seg.), the Packers and Stockyards 
Act, 1921 (7 U. S. C. 1946 ed. 181 e¢ seg.), and the Perishable Agri- 
cultural Commodities Act, 1930 (7 U. S. C. 1946 ed. 499a ez seq.). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472. It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D—-578; §. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

An Index-Digest and Subject-Index of the decisions reported and 
the court cases published herein will be found at end of each monthly 
issue, and the cumulative yearly Index-Digest and Subject Index, lists 
of decisions reported, statutes, orders, etc., construed, and statistical 
and other tables will be found at the end of No. 12 (December) issue 
of the Agriculture Decisions. 

Copies of monthly issues beginning with January 1942 of the deci- 
sions will be available through the Superintendent of Documents, U. 8S. 
Government Printing Office, Washington 25, D. C. 
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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 


AGRICULTURE DECISIONS 
(No. 2480) 


In re C. L. Keen, JR, v. B. A. CuareNce Keen & Sons Livestock 
Commission Co. P&S Doc. No. 1869. Decided July 6, 1950. 


Cease and Desist—Unfair Practice—Books and Records 


Respondent is ordered to cease and desist from using unfair, unjustly discrimin- 
atory and deceptive practices and devices set out in the Findings of Fact 
herein and is directed specifically to keep such records as will fully and cor- 
rectly disclose all transactions involved in his business.* 


Suspension of Registration Suspended 
Respondent’s registration is suspended for a period of ten days but the suspension 
not to be effective unless respondent is found to have violated the act again 
within two years.* 


Mr. Jerome 8. Ducrest for complainant. Mr. C. L. Keen, Jr., of Fort Worth, Texas, 
for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921 (7 U. S. C. 181 e¢ seg.) instituted by an Order of Inquiry 
and Notice of Hearing filed February 15, 1950. The respondent is 
charged with having engaged in unfair, unjustly discriminatory, and 
deceptive practices and devices in violation of the act and the regu- 
lations issued thereunder (9 CFR 201.1 e¢ seg.). On June 8, 1950, the 
respondent submitted a statement in which he admitted the material 
allegations of fact and consented to the issuance, without a hearing, 
of an order requiring him to cease and desist from the practices com- 
plained of and ordering a suspension of his registration for a period 
of ten days, such suspension to be held in abeyance unless respondent, 
after opportunity for hearing, is again found to have violated the 
act or the regulations within a period of two years from the date of 
the order. The Livestock Branch, by its attorney, filed a recommenda- 
tion oniJune 8, 1950, that the order consented to by respondent be 
entered. 

*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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786 PACKERS AND STOCKYARDS ACT, 1921 
FINDINGS OF FACT 


1. The Fort Worth Stuck Yards, Fort Worth, Texas, hereinafter 
referred to as the stockyard, was at all times mentioned herein a posted 
stockyard under the provisions of the act. 

2. The respondent is registered with the Secretary of Agriculture 
as a market agency engaged in the business of buying and selling live- | 
stock on a commission basis at the stockyard and at the times of the 
transactions hereinafter referred to was so registered. 

3. The respondent failed to report in writing to the Director of 
the Livestock Branch, Production and Marketing Administration, a 
change in the management of respondent market agency. 

4. During the years 1946 and 1947, respondent, at the stockyard, 
used livestock consigned to him for sale on a commission basis to fill 
orders for the purchase of livestock on a commission basis. In account- 
ing to the consignors of the livestock, respondent failed to disclose 
fully and correctly the fact that the livestock were sold to purchasers 
for whom he was filling orders on a commission basis. In accounting 
to the persons for whom purchase orders were filled, respondent failed 
to disclose fully and correctly that the livestock were purchased out of 
consignments received by him for sale on a commission basis. 

5. During the years 1946 and 1947, respondent, at the stockyard, 
sold to certain of his employees livestock consigned to him for sale on 
a commission basis. In connection with some of these sales, respondent 
knowingly submitted to the consignors of the livestock accounts of 
sale which showed false or fictitious names or initials as the purchasers 
of the livestock. 

6. On or about May 21, 1947, respondent failed to remit to Louis 
Gilbert the additional price received by respondent from the resale of a 
calf consigned to him by Louis Gilbert for sale on a commission basis. 
The calf was weighed to Armour & Company at $14 per hundredweight 
but was released by Armour and Company and taken by respondent 
into a trading account maintained in his accounts and records as “Keen 
& Sons C/O Account,” the profits from which were absorbed by re- 
spondent or taken by C. L. Keen, Sr., or A. M. Keen, respondent’s 
father and brother, respectively. Respondent resold said calf on the 
same day to the City Packing Company at $16 per hundredweight, 
resulting in a profit of $12.40 which was not remitted to the consignor 
Louis Gilbert. 

7. On or about January 30, 1947, respondent purchased from Clyde 
Kutch Commission Company four yearlings at $13.25 per hundred- 
weight to fill an order for the purchase of cattle on a commission basis 
for G. R. Sullivan. The four yearlings were not charged to G. R. 
Sullivan’s account but were taken into an account maintained in re- 
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spondent’s records as the “Keen & Son C/O Account.” The yearlings 
were reweighed to G. R. Sullivan on or about January 31, 1947, for the 
said “Keen & Son C/O Account” at a price of $15.50 per hundred- 
weight, resulting in a profit of $38.72 which was paid to A. M. Keen, 
respondent’s brother. 

8. During the years 1946 and 1947, respondent, at the stockyard, 
knowingly permitted A. M. Keen, his brother, to utilize the facilities 
of respondent market agency for A. M. Keen’s dealer operations, as- 
sisted him in such operations, and cleared the operations, notwith- 
standing the fact that respondent was not registered to render clearing 
services and the further fact that respondent knew that A. M. Keen 
was engaging in speculative dealer operations without being registered 
with the Secretary. Respondent, on numerous occasions in purchasing 
livestock at the stockyard from various dealers and market agencies 
to fill purchase orders on a commission basis, purchased livestock in 
excess of the amount required to fill such purchase orders and the 
additional livestock was weighed to an account maintained in his 
records as the “K & S #1” account. Such livestock was resold, fre- 
quently under fictitious names, in competition with livestock consigned 
to respondent for sale on a commission basis and the profits from 
such sales were paid to A. M. Keen. 

9. During the year 1947, respondent resold, in competition with 
livestock consigned to him for sale on a commission basis, livestock 
purchased by certain of his employees on a dealer basis. 

10. During the year 1947, respondent, in connection with livestock 
consigned to him for sale on a commission basis, failed to submit to 
the consignors of the livestock full, true, and correct accounts of such 
transactions in that he used initials and numbers on the accounts of 
sale rendered to the consignors to show the purchasers of the livestock. 

11. During the years 1946 and 1947, respondent sold livestock con- 
signed to him for sale on a commission basis through Roy Joplin, 
Frank Helm or Lewis Mitchell without exercising any supervision, 
direction or control over such sales. Respondent hired Roy Joplin to 
sell consigned hogs and sheep on a split-commission basis. Under this 
arrangement, Roy Joplin sold most, if not all, of the sheep consigned to 
respondent during the period. The hogs, however, were turned over 
by Roy Joplin to Frank Helm and Lewis Mitchell who sold them and 
received for their sales service 30 percent of the commission Roy Joplin 
received from respondent. 

12. (a) The respondent during the years 1946 and 1947 failed to 
keep such accounts and records as fully and correctly disclosed all 
transactions involved in his business or to see that such accounts and 
records were kept by his clearor, the Kahn-Thornton Livestock Com- 
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mission Company, in that respondent’s accounts and records (1) were 
not kept separate and apart from the accounts and records of said 
Kahn-Thornton Livestock Commission Company and its other 
clearees; (2) did not contain vouchers supporting items of expense; 
(3) did not show the source of various credit and debit entries in the 
journal; (4) offset or checked off many journal entires covering pur- 
chases on order against current entries in like amounts; and (5) failed 
to show separate collections from consignors for brand inspection, in- 
surance, hog inspection, traffic, and meat board as such collections were 
lumped with like collections from other clearees of said Kahn-Thorn- 
ton Livestock Commission Company and posted to an account called 
“Miscellaneous Account.” 

(b) Copies of scale tickets retained in respondent’s records fre- 
quently did not contain correct information in that corrections made 
on the original scale tickets were not made on such copies and, in many 
instances, such copies showed only initials or fictitious names as the 
sellers or buyers of the consigned livestock. 

(c) Respondent failed to retain as a part of his accounts and rec- 
ords stockyard company bills issued prior to December 1946, bank 
deposit slips issued prior to April 10, 1947, and invoices or statements 
from various dealers and market agencies covering purchases of live- 
stock by respondent. The stockyard company bills issued prior to 
December 1946 and bank deposit slips issued prior to April 10, 1947, 
were destroyed by respondent without the consent, in writing, of the 
Director, Livestock Branch, Production and Marketing Administra- 
tion, and the invoices and statements covering purchases of livestock 
by respondent were returned to the issuing firms with respondent’s 
payments for the livestock purchases. 

13. Respondent on October 19, 1942, pursuant to section 202.5 of 
the rules of practice governing proceedings under the act (9 CFR 
202.5), entered into a stipulation with the Secretary of Agriculture in 
which he admitted violating the act and regulations issued pursuant 
thereto during the year 1941 by failing to show the true and correct 
names of the purchasers of livestock consigned to him for sale on a 
commission basis at the Fort Worth Stock Yards, Fort Worth, Texas, 
in the accounts of sale issued to the consignors. Respondent further 
stipulated that he would cease and desist from committing such vio- 
lations and agreed that if in the future he engaged in any practice 
prohibited by the act, such stipulation would be admissible as evidence 
of the facts and practices set forth therein and any subsequent pro- 
ceedings of the Secretary of Agriculture against him under the act. 

14. By reason of the facts set out in the above findings, the respond- 
ent has engaged in and used unfair, unjustly discriminatory, and 
deceptive practices and devices contrary to the provisions of the act 
and the regulations issued thereunder. 
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CONCLUSIONS 


As we stated in the case of Jn re J. M. Hoober, Inc. 3 A. D. 476, 478, 
(1944), we are not enthusiastic about entering “suspended” suspen- 
sions as a general practice. However, as respondent acquiesces in 
the order recommended by complainant, a suspension order will be 
issued and suspended in this instance in addition to a cease and desist 
order. 

ORDER 


The respondent shall cease and desist from using the unfair, un- 
justly discriminatory, and deceptive practices and devices set out 
above in the Findings of Fact. 

The respondent shall keep such accounts, records and memoranda 
as fully and correctly disclose all transactions involved in his business. 

Respondent’s registration is suspended for a period of 10 days. 
However, such suspension shall be held in abeyance and shall not be- 
come effective unless respondent, within two years from the date of 
this order, is again found, after opportunity for hearing, to have vio- 
lated the act or the regulations issued thereunder. 

This order shall become effective immediately and copies hereof 
shall be served upon the parties by registered mail or in person. 


(No. 2481) 


In re Tue Licensees OPERATING AS COMMISSION MERCHANTS IN THRE 
DesIGNATED AREA OF New York City, New York. P&S Doc. No. 
1146. Decided July 6, 1950. 


Continuation of Rates and Charges 


Inasmuch as the parties are agreed, the order of July 12, 1949, authorizing certain 
rates and charges, is continued in effect to and including August 15, 1950, and 
it is found that notice and public procedure are unnecessary.* 


Mr. John J. Murray for Livestock Branch, Production and Marketing Administra- 
tion. Mr. Milton E. Sahn, of New York City, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 
CONSENT ORDER 


The respondents are now operating under an order dated July 12, 
1949 (8 A. D. 787) authorizing assessment of the following charges 
during the period beginning July 18, 1949, and ending July 17, 1950: 


On consignments of 1 to 5 baskets, inclusive, 24% cents per pound 
On consignments of more than 5 baskets, 24%4 cents per pound 
On consignments of turkeys, geese and capons, 3% cents per pound. 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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On June 12, 1950, a letter addressed to the Chief, Packers and Stock- 
yards Division, was filed as a petition by respondents. This letter re- 
quests that the operation of the order of July 12, 1949, be extended to 
and including August 15, 1950. 

The current order, i. e., the order dated July 12, 1949, was issued upon 
petition filed by the respondents and answer filed by the Livestock 
Branch. Notice of respondents’ petition and its contents was pub- 
lished in the Federal Register on June 24, 1949 (14 FR 3452), and all 
interested parties were afforded an opportunity to be heard in the 
matter. No objection to the action petitioned for was filed. This or- 
der merely continues in effect the provisions of the current order and 
will not produce additional revenue for the respondents or increase 
charges to be paid by the public. In view of the foregoing it is found 
that notice and public procedure upon the petition are unnecessary. 

On June 20, 1950, the Livestock Branch filed an answer recommend- 
ing that the petition be granted. 

Inasmuch as the parties are agreed the order of July 12, 1949, is 
continued in effect to and including August 15, 1950. 

The respondents who must prepare for and be ready to comply with 
this rule on its effective date wish to have it become effective on July 
18, 1950. The Packers and Stockyards Act provides that no order of 
this nature shall become effective in less than five days after the date 
thereof. Any undue delay in making this order effective may ad- 
versely affect marketing conditions. Accordingly, good cause is found 
for making it effective in less than thirty days. 

This order shall become effective July 18, 1950. 

Copies of this order shall be served upon the parties by registered 
mail or in person. 


(No. 2482) 


Inre GLYNN TURNER AND CHARLES SUTTON, PARTNERS, D. B. A. TURNER & 
Sutton. P&S Doc. No. 1865. Decided July 6, 1950. 


Cease and Desist—Unfair Practice 


Respondents individually and as partners acting either directly or through their 
agents ordered to cease and desist from using the unfair, unjustly dis- 
criminatory and deceptive practices by (1) planting livestock with market 
agencies and causing such market agencies to sell the livestock for the 
account of respondents without disclosing that the livestock was owned by 
respondents and respondents were realizing profits from such sales and (2) 
causing the stockyard to issue scale tickets which showed false or fictitious 
names as the shippers of the livestock.* 

Mr. Jerome S. Ducrest for complainant. Messrs. Glynn Turner and Charles 
Sutton, of St. Louis, Missouri, pro se. 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Hd. 
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Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921 (7 U. S. C. 181 e¢ seg.), instituted by an Order of Inquiry 
and Notice of Hearing filed January 3, 1950. The respondent is 
charged with having engaged in unfair, unjustly discriminatory, 
and deceptive practices and devices in violation of the act. 

On March 3, 1950, the respondents submitted a statement admitting 
the material allegations of fact and consenting to the issuance, without 
a hearing, of an order requiring them to cease and desist from the 
practices complained of in the Order of Inquiry and Notice of Hearing. 
The Livestock Branch, by its attorney, recommended on June 5, 1950, 
that an order be issued in accordance with the terms of the statement 
filed by the respondents, 


FINDINGS OF FACT 
1. The Mississippi Valley Stockyards, St. Louis, Missouri, herein- 
after referred to as the stockyard, was at all times mentioned herein 
a posted stockyard under the provisions of the act. 
2. The respondents are registered with the Secretary of Agriculture 
as a dealer buying and selling livestock for their own account and 


at the times of the transactions hereinafter referred to were so 
registered. 

3. On a number of occasions in 1948 and 1949, the respondents, 
through individual respondent Charles Sutton, planted livestock with 
the Mattingly and Sutton Live Stock Commission Company, a regis- 
tered market agency, and caused the market agency to sell such live- 
stock for the account of the respondents to the Royal Packing Com- 
pany, St. Louis, Missouri, which employed Charles Sutton as livestock 
buyer, without disclosing to such packer that the livestock was owned 
by the respondents and that the respondents were realizing profits 
from such sales. 

4. On a number of occasions in 1948 and 1949, the respondents, 
either directly or through their agent, the Mattingly and Sutton Live 
Stock Commission Company, caused the stockyard to issue scale tickets 
in connection with the sale of livestock to the Royal Packing Com- 
pany, St. Louis, Missouri, which showed false or fictitious names as 
the shippers of the livestock, when in fact such livestock had been 
purchased at the stockyard by the respondents for their own account 
and then planted by them with the Mattingly and Sutton Live Stock 
Commission Company for sale, 

CONCLUSIONS 


By reason of the facts set out in Findings of Fact 3 and 4, the 
respondents have violated sections 312 (a) and 402 of the act. 





792 PACKERS AND STOCKYARDS ACT, 1921 


ORDER 


The respondents, individually and as partners, acting either directly 
or through their agents, shall cease and desist from using the unfair, 
unjustly discriminatory, and deceptive practices set out above and 
from violating Sections 312 (a) and 402 of the Packers and Stockyards 
Act. 

This order shall become effective immediately. Copies hereof shall 
be served upon the parties by registered mail or in person. 


(No. 2483) 


In re Unton Stock Yarps Company or OmanHa. P&S Doc. No. 344. 
Decided July 6, 1950. 


Continuation of Rates and Charges 


Inasmuch as the parties are agreed the order of August 12, 1949, authorizing 
certain rates and charges, is continued in effect to and including August 17, 
1952, and it is found that notice and public procedure are unnecessary.* 


Mr. John J. Murray for Livestock Branch, Production and Marketing Adminis- 
tration. Mr. Harry B. Coffee, of Omaha, Nebraska, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
CONSENT ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U. S. C. 181 e¢ seg.). The respondent is now 
operating under an order issued on August 12, 1949 (8 A. D. 877), 
authorizing certain yardage charges and continuing in effect all the 
terms and conditions recited in a previous order of August 30, 1946 
(5 A. D. 609), with respect to the filing of quarterly reports and re- 
duction in rates upon the basis of information contained in such 
reports. 

On May 29, 1950, a letter by respondent was filed by the Hearing 
Clerk. This letter requests a “two-year extension to the supplemental 
consent order signed by Mr. Thomas J. Flavin, Judicial Officer, 
August 12, 1949, provided that the petitioner may apply for a modi- 
fication of the prescribed tariff charges at any time during the next 
two years.” 

On June 20, 1950, the Livestock Branch filed an answer recommend- 
ing that the petition be granted. 

Inasmuch as the parties are agreed the petition is granted and the 
order of August 12, 1949, is continued in effect to and including 
August 17, 1952, unless changed by further order before that date. 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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This order shall become effective on August 18, 1950. 

The current order i. e., the order of August 12, 1949, was issued upon 
petition filed by the respondent and answer filed by the Livestock 
Branch. Notice of the petition and its contents, including the rates 
then authorized and the proposed rates, was published in the Federal 
Register on July 12, 1949 (14 FR 3823). By this notice all interested 
persons were afforded an opportunity to be heard in the matter. The 
single protest to the action petitioned for and the request for a hearing 
were withdrawn. This order merely continues in effect the provisions 
of the current order and will not produce additional revenue for the 
respondent or increase yardage charges to be paid by the public. In 
view of the foregoing it is found that notice and public procedure 
upon the petition are unnecessary. 

Copies of this order shall be served upon the parties by registered 
mail or in person. 


(No. 2484) 


In re CLEVELAND Union Stock Yarps Company. P&S Doc. No. 442. 
Decided July 10, 1950. 


Extension of Rates and Charges 


Inasmuch as the parties are agreed, the order of August 7, 1946, authorizing 
certain rates and charges, is continued in effect to and including October 11, 
1950, and it is found that notice and public procedure are unnecessary.* 


Mr. John J. Murray for Livestock Branch, Production and Marketing Adminis- 
tration. Mr. Philip H. Coad, of Cleveland, Ohio, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
CONSENT ORDER 


The respondent is now operating under a supplemental order issued 
on July 15, 1948, (7 A. D. 539) continuing in effect to and including 
August 12, 1950, a previous order dated August 7, 1946 (5 A. D. 596). 

On June 28, 1950, the respondent filed a petition requesting that the 
current order be continued in effect “for sixty days from August 12, 
1950.” 

On June 29, 1950, the Livestock Branch, Production and Marketing 
Administration, by its attorney filed an Answer recommending that 
the petition be granted. 

Inasmuch as the parties are agreed, the order of August 7, 1946, is 
continued in effect to and including October 11, 1950. 

The schedule of rates and charges currently in effect was first 
authorized by the order dated August 7, 1946. This order was pre- 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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ceded by notice published in the Federal Register on May 28, 1946 
(11 F. R. 5790), and opportunity for all interested persons to be heard 
in the matter. No protest against the action petitioned for was re- 
ceived. Subsequently, notice of a petition by respondent requesting 
that the rates be continued in effect to August 12, 1948, was published 
in the Federal Register on June 24, 1947 (12 F. R. 4080), and no 
interested party indicated a desire to be heard in the matter. In view 
of the foregoing it is found that notice and public procedure on the 
proposed rule are unnecessary. 

This order shall become effective on August 13, 1950. 

Copies hereof shall be served upon the parties by registered mail or 
in person. 


(No. 2485) 


In re Peorta Packtne Company, Inc. v. Peorta Union Stock Yarps 
Co. P&S Doc. No. 1864. Decided July 18, 1950. 


Reparation—Failure to Render Reasonable Stockyard Services—Misdelivery of 
Animals—Damages 


Where complainant claimed to have suffered damages as the result of respondent’s 
erroneous delivery of complainant’s livestock, it is held, that, in making the 
misdelivery, respondent failed to render reasonable stockyard services in 
violation of the act, and therefore, complainant is entitled to an award of 
reparation for the loss occasioned thereby.* 


Evidence—Practice with Reference to Yarding and Delivering of Cattle 


The evidence in this proceeding is to the effect that it is the practice of the 
respondent and of stockyards generally to require a receipt or delivery ticket 
before making delivery to those requesting it and have employees stationed 
at the gate to prevent removal of the livestock from the yard without 
authorization.* 


Responsibility for Misdelivery of Animals under “Honor System” 


While respondent may, as a business expedient, resort to the “honor system,” yet, 
if misdelivery results, the respondent must be responsible where no effort 
was made to establish the ownership of the livestock in order to effect 


delivery.* 


Mr. Willard B. Gaskins, of Peoria, Illinois, for complainant. Mr. Donald G. 
Beste, of Miller, Westervelt, Johnson & Thomason, Peoria, Illinois, for 
respondent. Mr. Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S. C. 181 e¢ seq.) , hereinafter referred to 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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as the act, for losses allegedly sustained by complainant due to the 
failure of respondent to render reasonable stockyard services. Com- 
plaint was filed September 23, 1949, alleging that respondent errone- 
ously delivered to Armour and Company seventeen head of cattle 
belonging to complainant. Damages are claimed in the sum of 
$3,054.58, which includes the cost of the misdelivered cattle and the 
loss allegedly sustained in the replacement of the cattle. 

Respondent was served with a copy of the complaint on October 
24, 1949, and filed answer on November 14, 1949, admitting that 
Armour and Company had obtained possession of 17 head of cattle 
belonging to complainant, but denying any responsibility for the 
misdelivery. Respondent alleges, further, that Armour and Company 
has delivered its check to respondent in the sum of $2,817.65, repre- 
senting the cost price of the 17 head of cattle, and respondent tenders 
this sum to complainant as full satisfaction of this claim. Respondent 
denies liability for the $236.93 loss allegedly sustained by complainant 
in the replacement of the cattle. 

Oral hearing was held at Peoria, Illinois, on March 9, 1950. Both 
parties were represented by counsel and presented the oral testimony 
of a number of witnesses. At the hearing, it was stipulated that the 
undisputed portion of the claim amounting to $2,817.65, which repre- 
sents the actual cost of the misdelivered 17 head of cattle should be 


paid over to complainant without prejudice to complainant’s action 
for the balance of its claim. It was further stipulated that the claim 
for loss in replacement of the misdelivered cattle is limited to the sum 
of $233.19. After the close of the hearing, both parties submitted 
suggested findings of fact, conclusions and orders, together with sup- 
porting briefs. 


FINDINGS OF FACT 


1. Complainant, Peoria Packing Company, Inc., is a corporation 
whose address is Foot of South Street, Peoria, Illinois. 

2. Respondent, Peoria Union Stock Yards Company, is a corpora- 
tion whose address is Foot of South Street, Peoria, Illinois. Respond- 
ent at the time of the transaction involved in this proceeding was the 
owner and operator of the Union Stock Yards, Peoria, Illinois, a posted 
stockyard subject to the provisions of the act and the regulations issued 
thereunder. 

3. On June 27 and 28, 1949, complainant purchased 17 head of cattle 
weighing a total of 12,470 pounds for the total price of $2,796.45, or 
at an average cost of $22.43 per hundredweight. The cattle were 
placed in Holding Pen No. 702 in respondent’s yard. The purchase 
was made for a specific kill planned by complainant for the afternoon 
of July 29. 
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4, At or about 7:00 a. m., July 29, 1949, an employee of Armour 
and Company, Peoria, Illinois, prepared and issued a delivery ticket 
calling for the delivery of the 17 head of cattle in Pen No. 702 to 
Armour and Company, on the basis of which respondent’s agent deliv- 
ered the said cattle to Armour and Company’s employee, and took his 
receipt for them. 

5. Complainant’s officials did not become aware of the misdelivery 
until shortly before noon on July 29, by which time all or most of 
the 17 head of cattle had been slaughtered by Armour and Company. 
Complainant immediately requested its order buyer to purchase re- 
* placement cattle to be used for the kill planned for that afternoon. 
The order buyer purchased twenty head weighing at total of 16,940 
pounds for the total sum of $4,117.00, or at an average cost of $24.30 
per hundredweight. 

6. Armour and Company paid the sum of $2,817.65 to respondent 
which represented the price paid by complainant for the 17 head of 
cattle plus buying commission and feed costs. Respondent has ten- 
dered this sum to complainant, which tender complainant has accepted 
without prejudice to the balance of its claim. 

7. In obtaining cattle to replace those misdelivered, the complainant 
had to pay on an average $1.87 per cwt. more than the misdelivered 
cattle cost. On the basis of the weight of the 17 head of cattle, the 
complainant has been damaged in the sum of $233.19, calculated at 
$1.87 per cwt. on 12,470 pounds. 

8. Complaint was filed on September 23, 1949, which was within 90 
days after the accrual of the alleged cause of action. 


CONCLUSIONS 


Complainant claims to have suffered damages in the amount of 
$233.19, as the result of respondent’s erroneous delivery of 17 head of 
complainant’s livestock to Armour and Company. Complainant al- 
leges that respondent, in making this misdelivery, failed to render 
reasonable stockyard services in violation of the act, and, therefore, 
is liable to complainant in this proceeding for the loss occasioned 
thereby. 

In determining whether the misdelivery of complainant’s livestock 
constituted or resulted from a failure to render reasonable services, 
it is necessary to examine respondent’s practices with respect to the 
yarding and delivery of cattle. The evidence at the hearing disclosed 
that cattle which are purchased at respondent’s yard are weighed and 
counted by an employee of the yard, and assigned by him to a holding 
pen. This employee prepares a “drive ticket,” showing the name 
of the seller of the particular lot of cattle, the purchaser, the number 
of head in the lot and the pen number to which the lot is assigned. 
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The drive ticket is placed in a receptacle on the pen in which the lot 
of cattle is confined. 

If the owner does not remove the cattle from the pen during the 
course of the day, the yard locks the pen for the night, and removes 
the drive ticket from the receptacle. All of the drive tickets thus 
collected are stapled together and retained in respondent’s scale house. 
The yard may move a lot of cattle from one pen to another during the 
course of a day for its own convenience. When it does so, it prepares 
a “change card” which is also retained in the scale house with the 
drive tickets. The drive tickets and change cards are the only records 
kept by the yard with respect to the cattle being held for the various 
purchasers. There is conflicting evidence to the effect that an owner 
may, without leave or permission from the yard, remove his cattle from 
one pen and place them in another without informing the respondent. 
If true, the drive tickets and change cards would not necessarily show 
where each owner’s livestock are penned. Respondent admits that it 
does not attempt to keep track of all of the cattle held at the yard. 

When Armour and Company wishes to remove its cattle from the 
yard, it obtains a blank delivery ticket from the scale house on which 
it enters the pen numbers in which its cattle are held, and the number 
of head of cattle in each pen. This information may be obtained from 
the drive tickets and change cards in the scale house. The evidence 
is clear that Armour and Company prepares and issues delivery tickets 
for its livestock but is conflicting as to whether complainant or the 
respondent prepares them for complainant’s livestock. The owner 
then presents the delivery ticket to a driver employed by the respond- 
ent who “lets out” the cattle from the pens listed without ascertaining 
whether the livestock is actually owned by the person requesting 
delivery. The person requesting delivery signs the delivery ticket, 
showing the cattle as “received” and the stockyard driver also signs 
it showing the same cattle as “delivered.” The receipted delivery 
ticket is retained by the yard as its permanent record of the 
transaction. 

Under the open order system in effect at the respondent stockyard, 
certain local packers and buyers who are acceptable credit risks are 
considered to be on what is known as the “open order.” In accordance 
with this system, which is an honor system, the persons on the list 
are authorized to make out and execute delivery tickets when they 
wish to remove stock from the yard. Those who enjoy the privileges 
are persons who are well known to respondent and its employees. A 
stranger could not obtain delivery of cattle from the yard simply by 
presenting a delivery ticket. 

Without question, the misdelivery in this case resulted from an 
error in the records of Armour and Company whose employee made 
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out the delivery ticket which called for the delivery of the seventeen 
head of cattle belonging to complainant. Since the respondent does 
not verify the delivery tickets presented to it, nor even maintain ade- 
quate records by which delivery tickets might in all instances be veri- 
fied, the mistake in Armour and Company’s delivery ticket was not 
detected and, as a result, cattle belonging to the complainant were de- 
livered by respondent to Armour and Company. 

The basic issue in the case is whether respondent failed to render 
reasonable stockyard services, and thereby became liable for damages 
which may have resulted from the failure. Respondent contends that 
with respect to the Peoria Packing Company it is a gratuitous bailee 
and as such liable only for damages resulting from gross negligence. 
However, it is shown by the record and it is common knowledge of 
the industry that purchasers of livestock rely upon the operator of a 
stockyard to safeguard livestock after purchase and until delivery has 
been made. The record discloses that respondent stockyard took 
measures to see that purchasers’ livestock was protected. For instance, 
after livestock has been weighed, if the buyer is not there to receive it, 
the respondent places the livestock in holding pens which it assigns 
and which pens are locked by respondent at the close of the business 
day. The keys to the pens remain in the custody and possession of 
employees of the respondent. Watchmen are generally employed to 
police and patrol the stockyard during the night. Stockyards usually 
are entirely enclosed by a fence in which there are gates to permit in- 
gress and egress, and animals are removed from the enclosure only 
upon presentation of some authorization at the point of egress. The 
evidence in this proceeding is to the effect that it is the practice of the 
respondent and of stockyards generally to require a receipt or delivery 
ticket before making delivery to those requesting it and have employees 
stationed at the gate to prevent removal of the livestock from the yard 
without authorization. 

These precautions, i. e., locking pens, retention of keys, employment 
of watchmen, use of delivery receipts, etc., are evidence of an intention 
to safeguard the animals in the stockyards against losses, thievery and 
intermingling as well as other hazards. The evidence indicates that 
persons making use of the stockyard facilities for which the stockyard 
company assess yardage charges, rely upon the operator of the stock- 
yard to see to it that animals are properly delivered to their rightful 
owners. 

The respondent chose to rely upon the “honor system” in making 
delivery of livestock. It did not check the records it had to determine 
that delivery was being made to the proper person. The respondent 
may, as a business expedient, resort to the “honor system,” but if mis- 
delivery results, the respondent must be responsible where no effort 
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was made to establish the ownership of the livestock in order to effect 
delivery. 

From the foregoing, it is concluded that the respondent was negli- 
gent in permitting delivery to be made to someone other than com- 
plainant. This constituted a failure to render reasonable stockyard 
services. 

The complainant should be awarded reparations in the sum of 
$233.19, calculated as set out in finding No. 7. 


ORDER 


The respondent, Peoria Union Stock Yards Company, shall pay to 
the complainant, Peoria Packing Company, Inc., within 30 days from 
the date hereof, the sum of $233.19 as reparation, with interest thereon 
at the rate of 5 percent per annum from October 24, 1949, until paid. 

A copy hereof shall be served on the parties. 


(No. 2486) 


American Frurr Growers, Inc. v. 8. T. Runzo & Company, Ineo. 
PACA Doce. No. 5365. Decided July 5, 1950. . 


Unlawful Rejection—Default 


Where complainant alleged that respondent purchased from complainant a car- 
load of lettuce and, upon delivery, inspected the commodity tendered and 
stated to complainant that it met contract requirements, but nonetheless 
refused to accept it because of market conditions, and respondent failed to 
file an answer, held, that respondent’s failure to file an answer constitutes 
an admission of the facts alleged in the complaint and a waiver of oral hear- 
ing, and its rejection of the commodity was without reasonable cause con- 
stituting a violation of section 2 of the act for which reparation should be 
awarded to complainant.* 


Mr. Harry 8. Dunmire, of Pittsburgh, Pennsylvania, for complainant. Mr. Web- 
ster P. Marson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 499a e¢ seq.), involving 
a carload of lettuce sold by complainant to respondent on or about Jan- 
uary 12, 1950, shipped from Weslaco, Texas, and rejected by respond- 
ent after arrival at destination, Cresson, Pennsylvania. Formal 
reparation complaint was filed with the Department on March 8, 1950. 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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On May 5, 1950, respondent was served with a copy of the formal 
complaint and a copy of the report of investigation made by the Fruit 
and Vegetable Branch. On the same date complainant’s attorney 
received a copy of the report of investigation. 

At the time of service of the complaint, respondent was notified 
in writing that it had 20 days from the date on which it received the 
complaint in which to file a formal answer, and that, in accordance 
with section 47.8 (c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the complaint 
and waiver of oral hearing. Respondent has failed to file an answer, 
and this proceeding is disposed of on the basis of such default. 


FINDINGS OF FACT 


1. Complainant, American Fruit Growers, Inc., is a Delaware cor- 
poration with offices in Los Angeles, California, and numerous other 
places throughout the country, including an office in Pittsburgh, 
Pennsylvania, the post office address of which is 1116-1117 Oliver 
Building, Pittsburgh 22, Pennsylvania. 

2. Respondent, S. T. Runzo & Company, Inc., is a corporation whose 
address is 824 Second Street, Cresson, Pennsylvania. Respondent 
was licensed under the act at the time of the transaction involved 
herein. 

3. On January 12, 1950, complainant’s agent at Weslaco, Texas, 
through a broker, American National Cooperative Exchange, located 
at Pittsburgh, Pennsylvania, sold to respondent a carload of 320 crates 
of 5 dozen size, Blue Goose brand, U. S. No. 1, standard pack, iceberg 
lettuce loaded in car ART 19317, shipped from Weslaco the previous 
day, at an agreed price of $5 per crate plus $60 for top ice, or a total 
price of $1,660, f. o. b. shipping point. This carload of lettuce was 
officially inspected at Weslaco, Texas, on January 11, 1950, and was 
graded U.S. No. 1. 

4, Car ART 19317 was properly diverted to respondent on January 
12, 1950, pursuant to said contract of sale, and arrived at destination, 
Cresson, Pennsylvania, on schedule, at 7:00 a. m., January 17, 1950. 
It was placed at 8:30 a. m., and respondent was notified of arrival at 
9: 00 o’clock that morning. 

5. Respondent inspected the carload of lettuce and stated to com- 
plainant that the shipment met contract requirments, but requested 
complainant to resell the commodity elsewhere, giving as the reason 
the fact.that the price had declined seriously at Cresson, Pennsylvania, 
and that respondent did not believe it could dispose of said lettuce at 
Cresson without a severe loss. Although complainant did not promise 
to dispose of the car for respondent, it did, nonetheless, make several 
attempts without success on January 17, 1950, to resell said carload 
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and on the same day sent an air mail letter to respondent so in- 
forming it. 

6. On January 20, 1950, at about 3:00 p. m., respondent, without 
reasonable cause, rejected the commodity. 

7. Complainant promptly and properly diverted and resold said 
commodity to best advantage at New York, N. Y., the net proceeds on 
resale being $162.20. 

8. Asa result of respondent’s unlawful rejection of car ART 19317, 
complainant sustained damages in the amount of $1,497.80, which is 
the difference between the contract price and the net amount realized 
on resale of the commodity. 

9. Formal complaint was filed within nine months after the cause 
of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer in this proceeding constitutes 
a waiver of oral hearing and an admission of the facts alleged in the 
complaint as provided in the rules of practice (7 CFR 47.8 (c) ). 

The facts thus admitted are that complainant, in the course of inter- 
state commerce, sold to respondent 320 crates of U.S. No. 1 lettuce at 
an agreed price of $5 per crate plus $60 for top ice, or a total agreed 
price of $1,660, f. o. b. shipping point, Weslaco, Texas; that lettuce 
meeting contract requirements was delivered to respondent at Cresson, 
Pennsylvania; that respondent inspected the lettuce at destination and 
stated to complainant that the shipment was in conformity with the 
contract of sale, but requested that complainant resell it elsewhere 
because of the fact that the market had declined seriously at Cresson, 
Pennsylvania; that upon complainant’s refusal to resell the carload of 
lettuce, respondent unlawfully rejected the shipment more than three 
days after its arrival ; that complainant promptly resold the commodity 
to best advantage for net proceeds of $162.20, thus incurring a loss of 
$1,497.80 on the transaction. 

Respondent’s rejection of the carload of lettuce without reasonable 
cause is a violation of section 2 of the act for which reparation in the 
amount of $1,497.80 plus interest should be awarded to complainant. 
The facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $1,497.80, with interest thereon at the rate 
of 5 percent per annum from February 1, 1950, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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Cuartes P. Tarr Frurr Co. v. Mac’s Propucs. PACA Doc. No. 5197. 
Decided July 5, 1950. 


Failure to Pay Purchase Price—Acceptance 


Where respondent-buyer denied liability for the full purchase price of a shipment 
of bananas and complainant-seller brought an action to recover the balance 
due on the purchase price, it is held, that respondent’s act in unloading the 
bananas, prior to giving notice of its dissatisfaction with the fruit, consti- 
stituted an affirmative act of acceptance and, therefore, respondent thereupon 
became liable for the full purchase price.* 


Contract of Purchase and Sale—Evidence Establishing Binding Contract 


Where complainant-seller brought an action for recovery of the balance of the 
purchase price of a truckload of bananas sold to respondent, and respondent- 
buyer denied that it purchased bananas from complainant, but alleged that 
the fruit was purchased from the company that transported it from shipping 
point to respondent’s place of business and claimed that respondent did not 
know who was the original owner of the bananas, it is held, that, since the 
evidence shows respondent was informed at the outset that complainant was 
the owner of the bananas and respondent accepted complainant’s invoice 
and took no exception thereto nor denied at any time the obligation when 
called upon by complainant for payment, there was a binding contract of 
purchase and sale between complainant and respondent.* 


Principal and Agent—Facts Establishing Agency 


Where respondent-buyer of a truckload of bananas denied that the driver of the 
truck which transported the bananas was respondent’s agent, but admitted 
a telephone conversation in which a partner in respondent firm authorized 
the truck driver to purchase for respondent a quantity of ripe bananas, it is 
held, in a suit by seller for the balance of the purchase price, that the truck 
driver acted in the transaction as respondent’s buying agent.* 


Notice Prerequisite to Claim for Damages 


A necessary prerequisite to a claim for damages is notice of the defect com- 
plained of given within a reasonable time to the party against whom claim 
is to be made, but notice two weeks after delivery of a load of bananas is 
not a reasonable notice of the unsatisfactory condition of the fruit.* 


Charles P. Tatt Fruit Co., of Jacksonville, Florida, complainant pro se. Mac’s 
Produce Oo., of Raleigh, North Carolina, respondent pro se. Miss Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


On August 22, 1949, a formal complaint was filed in this reparation 
proceeding under the Perishable Agricultural Commodities Act, 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Kd. 
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1930, as amended (7 U. S. C. 499a e¢ seg.), in which complainant 
alleged that respondent failed to pay the full purchase price for a 
truckload of bananas sold by complainant to respondent on March 16, 
1949. 

A copy of the formal complaint and a copy of the report of investi- 
gation made by the Fruit and Vegetable Branch of the Department 
were served upon respondent by registered mail on October 3, 1949. 
On October 4, 1949, a copy of the report of investigation was served in 
like manner upon complainant. Respondent answered the complaint 
on October 24, 1949, denying that it purchased the bananas from com- 
plainant and alleging, among other things, that respondent bought the 
bananas from Barbour Produce Co. 

Since the amount claimed is less than $500, the issues are determined 
under the shortened procedure, as provided by the rules of practice. 





FINDINGS OF FACT 


1. Complainant, Charles P. Tatt Fruit Co. is a corporation whose 
address is P. O. Box 513, Jacksonville, Florida. 

2. Respondent is a partnership composed of Julian D. Todd and 
Charles McGee, doing business as Mac’s Produce, whose business ad- 
dress is 319 S. Blount Street, Raleigh, North Carolina. At the time 
of this transaction, respondent was licensed under the act. 

3. On or about March 16, 1949, in the course of interstate commerce, 
complainant sold to respondent 75 50-pound boxes of bananas at 614¢ 
per pound, for a total price of $243.75, f. o. b. Jacksonville, Florida. 

4. The bananas were loaded on a truck belonging to Barbour Pro- 
duce Company of Raleigh, North Carolina, at complainant’s place of 
business in Jacksonville, Florida, and were shipped on March 16, 
1949, to respondent at Raleigh, North Carolina. 

5. The truckload of bananas arrived at Raleigh, North Carolina, 
and was delivered to respondent on March 17, 1949. At the same 
time, the driver of the truck, one Roy Johns, delivered complainant’s 
invoice covering the shipment to respondent. Respondent accepted 
the bananas, but complained to the truck driver that respondent only 
agreed to buy 50 boxes of ripe bananas. Shortly thereafter, respond- 
ent made a complaint to Barbour Produce Company that the bananas 
were not ripe and ready for sale and proposed to send the shipment 
back to complainant. At the suggestion of W. S. Barbour, of Bar- 
bour Produce Company, respondent kept the bananas and undertook 
to sell them to the best advantage. No complaint was made to com- 
plainant by respondent at that time with respect to the bananas. 

6. On or about March 28, 1949, respondent forwarded its check to 
complainant in the amount of $178.75, or $65 less than the agreed 
purchase price. Complainant accepted the check and notified respond- 
ent that its account was being credited in the amount of the check, 
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that the $65 deduction was unauthorized and requested payment of the 
balance due. Respondent has not paid complainant the $65 deducted 
by respondent from the purchase price. 

7. The formal complaint was filed on August 22, 1949, which was 
within nine months from the time the alleged cause of action accrued. 


CONCLUSIONS 


The evidence shows that on March 16, 1949, Roy Johns, a truck 
driver for Barbour Produce Company of Raleigh, North Carolina, 
was in Jacksonville, Florida, having apparently transported a load of 
produce to that city. Having no load for his return trip, he called 
Charles McGee, of respondent firm, at Raleigh by long distance tele- 
phone and told McGee that he could bring respondent a load of bananas 
at 614¢ per pound. McGee stated that he would take 50 boxes if the 
bananas were ripe and ready forsale. Thereafter, complainant loaded 
Barbour’s truck with 3,750 pounds, or 75 boxes, of bananas and in- 
voiced them to respondent at 614¢ per pound, for a total purchase 
price of $243.75, f. o. b. Jacksonville. Roy Johns delivered the load 
of bananas and complainant’s invoice to respondent the following 
day, March 17. While respondent protested to the truck driver and 
his employer, Barbour Produce Company, that the bananas were green 
and not in a salable condition, and further, that he only agreed to take 
50 boxes of bananas, provided they were ripe and ready for sale, re- 
spondent accepted the entire 75 boxes of bananas following a discus- 
sion with W. S. Barbour, during which Barbour suggested that re- 
spondent “work the fruit and sell the same for the best interest of the 
shipper.” 

Respondent denies that Roy Johns, the truck driver, was acting as 
an agent of respondent in this matter. However, in the seventh para- 
graph of respondent’s answering statement of facts, respondent admits 
that it “authorized Roy Johns to purchase for them 50 boxes of ba- 
nanas * * * provided the same were in good condition and ready 
for sale.” It is not claimed or suggested that the truck driver was 
an expert on the quality and condition of bananas, and he states that 
he was told by complainant that the bananas would be ripe and ready 
for sale the following day. Complainant’s warehouse manager states, 
in an affidavit attached to complainant’s opening statement of facts, 
that the fruit had been properly processed for ripening, that the ba- 
nanas were in first class shipping condition, and that they were in 
every way comparable in quality and ripeness to other shipments made 
to respondent at various times. The fact is not disputed that Roy 
Johns called respondent by long distance telephone from complain- 
ant’s warehouse concerning the bananas, and since respondent admits 
authorizing Johns to purchase for respondent a quantity of bananas, 
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it must be concluded that Roy Johns acted in the transaction as re- 
spondent’s buying agent. 

Respondent’s principal defense is that it never purchased any ba- 
nanas from complainant, but was of the opinion that it was buying 
bananas from Barbour Produce Company. In other words, respond- 
ent has denied the contract as alleged. Respondent states in its answer 
that “the driver of Barbour’s truck did not advise respondent from 
whom he was to purchase the bananas.” However, it is noted in its 
first letter to the Department in the course of the investigation con- 
ducted by the Fruit and Vegetable Branch, shortly after the transac- 
tion occurred, that respondent stated as follows: “Barbour’s driver 
was down there and called me saying that he could bring me some 
bananas that they Charles P. Tatt Fruit Co. told him that would be 
ripe and ready to sell the next morning. I told him if they would be 
ripe and ready to sell the next day to bring me 50 boxes. * * *” 
Thus, it appears that respondent was informed at the outset that com- 
plainant was the owner of the bananas in question. Furthermore, 
respondent received and accepted complainant’s invoice covering the 
shipment at the same time the bananas were delivered, and at no time 
did respondent make any objection or take any exception to the in- 
voice; nor did respondent deny owing complainant when demands for 
payment of the purchase price were being sent to respondent by com- 
plaint. It is concluded that there was a binding contract of purchase 
and sale between the complainant and the respondent with respect to 
the bananas in controversy. 

Considering the question of respondent’s liability for the purchase 
price of the bananas under discussion, it should be noted that com- 
plainant was not notified upon arrival of the shipment of any dis- 
satisfaction with the bananas. Complainant mailed respondent 
several bills and letters requesting payment of the invoice price, all 
of which were apparently ignored by respondent. On March 26, 
complainant sent a telegram to respondent requesting payment. On 
March 28, respondent issued its check in the amount of $178.75, made 
payable to complainant, and forwarded the check to complainant who 
received it on March 30. This was the first notice complainant had 
of any dissatisfaction in connection with the bananas, and complainant 
states that was made only by way of deducting $65 from the invoice 
price. It appears that respondent’s check was accompanied by a mem- 
orandum stating that 20 boxes of the bananas would not ripen. Com- 
plainant accepted the check as partial payment and seeks an award 
of reparation for the balance of $65. 

Respondent’s action in unloading the bananas, prior to giving com- 
plainant notice of its dissatisfaction with the fruit, constituted an 
affirmative act of acceptance. Having accepted the bananas, respond- 
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ent became liable for the full purchase price, subject to his right to 
reduce such liability by proving damages resulting from breach of 
warranty, if any, on the part of complainant. Sea Jsland Vegetables, 
Inc. v. Chabot Bros., Inc., 8 A. D. 323; D. J. Fletcher v. Ozark Packing 
Co.,9 A. D. 349. 

It is a well settled principle of law that a necessary prerequisite to 
a claim for damages is notice given within a reasonable time of the 
defect complained of. Ayres Brokerage Co. v. Elba Produce Co., 
3 A. D. 422. In the instant case, complainant was not given notice 
that the condition of the bananas was unsatisfactory until two weeks 
after arrival. We held in D. J. Fletcher v. Ozark Packing Co., supra, 
that the requisite notice was not given complainant within a reasonable 
time when respondent waited about 10 days after arrival of a ship- 
ment of spinach to notify complainant of the unsatisfactory condition 
of the produce. In the case before us, complaints to the Barbour 
Produce Company and its employee did not, of course, constitute notice 
to the complainant. It must be concluded that complainant was not 
notified within a reasonable time of the alleged unsatisfactory condi- 
tion of the bananas, and complainant is entitled to an award of repara- 
tion for the balance of the purchase price, with interest. The facts 
should be published. 

ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $65, with interest thereon at the rate 
of 5 percent per annum from March 20, 1949, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2488) 


East Coast Fruit Co. v. Crry Propuce Company. PACA Doc. No. 
5366. Decided July 5, 1950. 


Failure To Pay Purchase Price—Default 


Where the record shows that complainant sold and delivered a truckload of 
tomatoes to respondent, a reduction in the purchase price was agreed upon 
by the parties due to market conditions, but respondent failed to pay the 
adjusted purchase price, and respondent failed to file an answer to the com- 
plaint, held, respondent’s failure to file an answer constitutes an admission 
of the facts alleged in the complaint and a waiver of hearing, and its failure 
to pay the adjusted purchase price is a violation of section 2 of the act for 
which reparation, with interest, should be awarded complainant.* 


East Coast Fruit Company, of Jacksonville, Florida, complainant pro se. Mrs. 
Ilene M. Crigler, Presiding Officer. 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 499a et seq.). Com- 
plainant seeks to recover the unpaid purchase price for a truckload 
of tomatoes alleged to have been sold and delivered to respondent. A 
copy of the formal complaint and a copy of the report of investigation 
prepared by the Regulatory Division were served upon respondent 
by registered mail on May 6, 1950. On the same date a copy of 
the report of investigation was served by registered mail upon 
complainant. 

At the time of service of the documents upon it, respondent was 
notified in writing that an answer to the formal complaint should be 
filed within 20 days thereafter, and that failure to answer would con- 
stitute an admission of the facts alleged in the complaint and would 
be deemed to be a waiver of hearing. Notwithstanding such notice, 
respondent failed to file an answer. Issuance of an order is therefore 
authorized without further formal proceedings. 


FINDINGS OF FACT 


1, Complainant is a partnership composed of Louis Portnoy, Morris 


Bosen, Paul G. Cornelius, Jr., Isadore Hecht, and Robert J. Gordon, 
doing business as the East Coast Fruit Company, whose post office 
address is Jacksonville Produce Market, Jacksonville, Florida. 

2. Respondent is a partnership composed of Luke W. Henson and 
Frank Traina, doing business as City Produce Company, whose post 
office address is 601 Preston Street, Houston, Texas. 

3. On or about January 28, 1950, in the course of interstate com- 
merce, and through negotiations conducted by G. F. Donald, a broker 
located in San Antonio, Texas, acting as agent for both parties, the 
| parties entered into a contract for the sale by complainant to respond- 
ent of one truckload of tomatoes, consisting of 400 crates of U. S, 
No. 1 Florida Pink Tomatoes, 6 x 6 and larger, in 45-pound crates, 
at $5.50 per crate, and 400 crates of U. S. No. 1 Florida Pink tomatoes, 
8x 6 and larger, in 22-pound crates, at $2.75 per crate, f. o. b. Jackson- 
ville, Florida. 

4. On or about January 28, 1950, in the manner agreed upon, com- 
plainant shipped by truck from loading point in the State of Florida 
to respondent in the State of Texas tomatoes in the quantity, and of 
the quality, grade, and size required by the contract, except that five 
additional crates of the 22-pound size were included in the shipment. 
Upon arrival at destination the entire shipment was accepted by 
respondent. 
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5. On or about February 10, 1950, through further negotiations 
conducted by the broker, and due to market conditions, the parties 
agreed upon a reduction in the purchase price of 15 cents per crate, 
or $120,75, making an adjusted purchase price of $3,193 for the 
shipment. 

6. Though requested to do so, respondent has failed and refused to 
pay complainant the adjusted purchase price due, or any part thereof. 

7. The formal complaint was filéd on April 24, 1950, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


As provided by section 47.8 (c) of the rules of practice, respondent’s 
failure to file an answer to the formal complaint constitutes a waiver 
of hearing and an admission of the facts alleged in the complaint 
(7 CFR 47.8 (c)). 

The record in this case shows the parties entered into a contract 
for the sale by complainant to respondent of a truckload of tomatoes 
of a designated kind and size; and tomatoes meeting contract require- 
ments were delivered by complainant. An allowance from the original 
contract price was agreed upon by the parties due to market conditions, 
and the shipment was accepted by respondent. Respondent’s failure to 
pay the adjusted purchase price of $3,193 is a violation of section 2 
of the act, for which reparation in this amount, plus interest, should 
be awarded complainant. The facts and circumstances set forth herein 
should be published. 

ORDER 

Within 30 days from the date hereof respondent shall pay to com- 
plainant, as reparation, $3,193, with interest thereon at the rate of 
5 percent per annum from February 1, 1950, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2489) 
PACA Doc. No. 5300.* Decided July 5, 1950. 


Dismissal—Settlement between Parties 


Where complainant’s attorney notified the Department that the parties had 
reached an amicable settlement of the dispute and authorized dismissal of 
the complaint, the complaint is dismissed. 

Messrs. Neff & Frohnmayer, of Medford, Oregon, for complainant. Mr. Louis 
Gelbman, of Youngstown, Ohio, for respondent. Mr. Webster P. Mawson, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—EKd. 
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ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 499a e¢ seg.). Formal 
complaint was filed on December 27, 1949, alleging that respondent 
unlawfully rejected a carload of pears purchased from complainant 
on or about September 20, 1949, and shipped from Portland, Oregon, 
on September 28, 1949, to Youngstown, Ohio, in car PFE 91236. 
Respondent filed an answer on March 21, 1950. 

By letter dated June 19, 1950, complainant’s attorney notified 
the Department that the parties had reached an amicable settlement 
of the dispute and authorized dismissal of the complaint. Accord- 
ingly the complaint filed herein is dismissed. 

Copies hereof shall be served upon the parties. 


(No. 2490) 


Bennett & Cuarton Co., Inc. v. Grumore Propucr. PACA Doc. No. 
5359. Decided July 6, 1950. 


Failure to Pay Balance of Purchase Price—Default 


Where complainant alleged failure of respondent to pay the balance of the pur- 
chase price of 300 sacks of potatoes sold to and accepted by respondent, and 
the latter failed to file an answer, held, respondent’s failure to file an answer 
constitutes an admission of the facts alleged in the complaint, and his 
failure to pay the balance of the agreed price is a violation of section 2 of the 
act for which reparation should be awarded to complainant.* 

Bennett & Clayton Co., Inc., of Prospect Plains, New Jersey, complainant pro se. 
Mr. Webster P. Maxson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.), 
instituted to recover the balance of the purchase price of a truckload 
of potatoes sold by complainant to respondent on or about July 22, 
1949. Informal complaint was received by the New York office of 
the Regulatory Division, Fruit and Vegetable Branch on December 
30, 1949, and a formal reparation complaint was filed April 14, 1950. 

A copy of the formal complaint together with a copy of the report 
of investigation made by the Department were served on respondent 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 


899722—50——3 
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by registered mail on April 26, 1950. On the same date, complainant 
received a copy of the report of investigation. 

At the time of service of the complaint, respondent was notified in 
writing that he had 20 days therefrom in which to file a formal 
answer, and that, in accordance with section 47.8 (c) of the rules of 
practice, failure to file an answer would constitute an admission of 
the facts alleged in the complaint. Respondent has failed to file an 
answer, and this proceeding is disposed of on the basis of such default. 


FINDINGS OF FACT 


1, Complainant, Bennett & Clayton Co., Inc., is a corporation whose 
post office address is Prospect Plains, New Jersey. 

2. Respondent is an individual, Harold L. Gilmore, doing business Ff 
as Gilmore Produce, whose address is 512 Chestnut Street, Johnstown, § 
Pennsylvania. At the time of the transaction involved herein, re- 
spondent was licensed under the act. 

3. On or about July 22, 1949, in the course of interstate commerce, 
complainant, by oral contract, sold to respondent one truckload of | 
U. S. No. 1 potatoes for an agreed price of $3 per cwt., delivered. 

4, On the same date, a truck belonging to W. R. Herbert of New 
Brunswick, New Jersey, was loaded with 300 sacks of potatoes of the 
kind, quality, grade, and size called for in the contract of sale, which 
potatoes were officially inspected at 6:00 p. m., July 22nd, and graded 
U.S. No.1. This truck departed from Prospect Plains, New Jersey, 
for Johnstown, Pennsylvania, that evening. 

5. Upon arrival of the potatoes at destination, respondent accepted 
the commodity, but has paid only $500, thus leaving a balance of § 
$279.49 due on the invoice price of $779.49 (300 sacks at $3 per sack, 
or $900, less the cost of transportation, $120.51). 

6. Informal complaint was filed within 9 months after the cause of | 
action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer in this proceeding constitutes 
an admission of the facts alleged in the complaint as provided in the 
rules of practice (7 CFR 47.8 (c)). 

The facts presented in the case are that complainant, in the course 
of interstate commerce, sold to respondent 300 sacks of U. S. No. 1 
potatoes at an agreed price of $900, less $120.51 transportation charges, 
or a difference of $779.49; that a truckload of potatoes meeting con- 
tract requirements was delivered to and accepted by respondent; but 
that respondent has paid complainant only $500, thus leaving a 
balance due of $279.49, no part of which has been paid. 
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Respondent’s failure to pay the balance of the agreed purchase price 
is a violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $279.49, with interest, and the facts should 


be published. 
ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $279.49, with interest thereon at the rate 
of 5 percent per annum from August 1, 1949, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2491) 


Dan Conrreras v. L. B: Cote Propuce. PACA Doc. No. 5361. 
Decided July 6, 1950. 


Failure to Pay Balance of Purchase Price—Default 


Where complainant alleged failure of respondent to pay the balance of the 
agreed purchase price of a truckload of mixed produce sold to and accepted 
by respondent, and respondent failed to file an answer, held, respondent’s 
failure to file an answer constitutes an admission of the facts alleged in the 
complaint, and his failure to pay the balance of the agreed price is a viola- 
tion of section 2 of the act for which reparation should be awarded to 


complainant.* 
Mr. Dan Contreras, of Los Angeles, California, complainant pro se. Mr. Webster 
P. Mazson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a et seq.), 
in which complainant seeks to recover the balance of the purchase 
price of a truckload of mixed produce sold to respondent on or about 
July 12, 1949. Informal complaint was made in person to the Los 
Angeles, California, office of the Regulatory Division on September 6, 
1949. Formal complaint was filed January 13, 1950. 

On May 1, 1950, a copy of the formal complaint was served upon 
respondent by registered mail. On the same date both parties received 
copies of the report of investigation made by the Department. 

At the time of service of the complaint, respondent. was notified in 
writing that he had 20 days from the date on which he received the 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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complaint in which to file a formal answer, and that, in accordance 
with section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the complaint, 
Respondent has failed to file an answer, and this proceeding is dis. 
posed of on the basis of such default. 


FINDINGS OF FACT 


1. Complainant is an individual, Dan G. Contreras, whose address 
is 811 Hemlock Street, Los Angeles, 21, California. 

2. Respondent is an individual, Leonard B. Cole, doing business as 
L. B. Cole Produce, whose address is 408 9th Street, Alamosa, Colo- 
rado. Respondent was licensed under the act at the time of the trans. 
action herein involved. 

3. On or about July 12, 1949, in the course of interstate commerce, 
complainant sold to respondent, by oral contract, a truckload of mixed 
produce for a total agreed price of $1,226.88, f. o. b. respondent’s truck 
at Los Angeles, California. 

4. On the same date, complainant delivered to respondent, for ship- 
ment in interstate commerce, a truckload of mixed produce which was 
inspected at point of shipment on July 12th, and which met the re- 
quirements of the contract of sale. 

5. Upon arrival of this truck shipment at destination, respondent 
accepted the commodities in compliance with the contract and issued 
a check in complainant’s favor as payment in full. Upon presenta- 
tion of this check for payment in due course, it was dishonored by the 
bank on which drawn for insufficient funds, and a protest fee of $1.45 
was imposed upon complainant’s account in his bank, thus increasing 
the original obligation of $1,226.88 to $1,228.33. 

6. On March 1, 1950, the Department received from respondent a 
draft in favor of complainant in the amount of $428.33 together with 


a promise to pay the $800 balance by March 11, 1950. No further pay- § 


ments have been received. 
7. Informal complaint was filed within nine months after the cause 
of action accrued. 
CONCLUSIONS 


Failure of respondent to file an answer in this proceeding consti- 
tutes an admission of the facts alleged in the complaint as provided in 
the rules of practice (7 CFR 47.8 (c)). 

The facts thus admitted are that complainant sold to respondent a 
truckload of mixed produce at an agreed price of $1,226.88, f. o. b. 
respondent’s truck at Los Angeles, California ; that commodities which 
were inspected at point of shipment and which met contract require- 
ments were loaded onto respondent’s truck for shipment in interstate 
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commerce, and were accepted by respondent at destination; that re- 
spondent issued to complainant a check as payment in full, but that 
said check was dishonored for insufficient funds; that complainant 
was charged a protest fee of $1.45 by the bank to which he presented 
the check for payment, thus increasing respondent’s obligation to 
$1,228.33; that respondent has paid to complainant $428.33, leaving 
a balance of $800 still due, no part of which has been paid. 

Respondent’s failure to pay the balance of the agreed purchase price 
isa violation of section 2 of the act for which reparation in the amount 
of $800 plus interest should be awarded complainant. The facts 
should be published. 

ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $800, with interest thereon at the rate of 5 
percent per annum from August 1, 1949, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2492) 


D. E. Taytor & Company v. Rosario Consoto. PACA Doc. No. 5360. 
Decided July 6, 1950. 


Failure to Pay Purchase Price—Default 


Where complainant sold and delivered to respondent one truckload of bananas 
f. 0. b. shipping point, respondent inspected and accepted part of the ship- 
ment at destination but rejected the remainder for the alleged reason that 
they had been chilled en route, complainant made a voluntary reduction in 
the purchase price, and respondent offered to pay an even smaller amount 
in settlement, which offer complainant rejected, and respondent failed to 
file an answer in the proceeding, held, respondent’s failure to answer con- 
stitutes an admission of the facts alleged in the complaint and a waiver 
of hearing, and respondent’s failure to pay the original purchase price is 
a violation of the act, for which reparation, with interest, should be awarded 
complainant.* 


D. E. Taylor & Company, of Norfolk, Virginia, complainant pro se. Mrs. Ilene 
M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 499a et seg.). Com- 


plainant alleges that it sold and shipped to respondent one truckload 
of bananas; that, upon arrival at destination, respondent received 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Hd. 
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and accepted a part of the bananas, rejecting the remainder ; and that 
respondent has failed and refused to pay the proportionate agreed 
purchase price for that part of the shipment accepted by him. 

Copies of the formal complaint and of the report of investigation 
prepared by the Regulatory Division were served upon respondent 
by registered mail on April 27, 1950; and a copy of the report of in- 
vestigation was served upon complainant by registered mail on the 
same date. At the time of service of the documents upon hin, re- § 
spondent was notified in writing that an answer to the formal com- 
plaint should be filed by him within 20 days thereafter, and that 
failure to file an answer would constitute a waiver of hearing and 
would be deemed to be an admission of the allegations of the com- § 
plaint. Notwithstanding such notice, respondent failed to file an 
answer. The issuance of an order is therefore authorized without 
further formal proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of D. E. Taylor and 
W. R. Taylor, doing business as D. E. Taylor & Company, whose post 
office address is 222 West Main Street, Norfolk, Virginia. 

2. Respondent is an individual, Rosario Consolo, whose post office 
address is 62 Endicott Street, Boston, Massachusetts. At the time 
of the transaction involved herein respondent was licensed under the 
act. 

3. On or about December 2, 1949, in the course of interstate com- 
merce, the parties entered into an oral agreement for the sale by com- 
plainant to respondent of one truckload of green bananas, known as 
small seven hands, comprising 920 bunches with a weight of 28,460 
pounds, at an agreed purchase price of $1.50 per hundredweight, plus 
6 cents per hundredweight terminal charges, or a total purchase price 
of $443.98, f. o. b. Norfolk, Virginia. 

4. On or about December 3, 1949, in a trailer truck operated by the 
F. G. Hampton Truck Line, Inc., of Norfolk, Virginia, complainant 
shipped to respondent at Boston, Massachusetts, bananas of the quan- 
tity, kind, quality, grade, and size called for by the contract. The 
shipment arrived at destination at about 8:30 a. m., December 
5, 1949. 

5. Respondent inspected the shipment upon arrival at destination 
and, of the 920 bunches of bananas, rejected 285 bunches for the al- 
leged reason that they had been chilled en route. The remaining 635 
bunches of bananas were accepted by respondent. 

6. Although requested to do so, respondent has failed and refused 
to pay the original purchase price of $443.98 or any part thereof. 

7. The formal complaint was filed on April 17, 1950, which was 
within 9 months after the cause of action accrued. 
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1d. that CONCLUSIONS 


a As provided by $47.8 (c) of the rules of practice, respondent’s 
gation failure to file an answer to the formal complaint constitutes a waiver 
mdeal of hearing and an admission of the facts alleged in the complaint. 
ohian * CFR 47.8 (c). : 
ae ‘The sale involved in this proceeding was made on an f. 0. b. ship- 
m. ree Ping point basis, and the evidence shows that bananas meeting con- 
onal tract requirements were delivered aboard the motor carrier by com- 
1 that plainant at shipping point. Upon arrival of the bananas at destina- 
g and tion the shipment was inspected by respondent. Respondent un- 
Comal loaded 635 bunches of the bananas and, upon the alleged grounds that 
le ai they had been chilled, left the remaining 285 bunches in the truck. 
ee It is indicated that the trucking concern, because of the damage re- 
sulting from chilling, canceled its trucking charges, which were pay- 
able by respondent. Complainant billed respondent for the original 
purchase price of the entire shipment, but later issued a credit memo- 
randum to respondent for the purpose of reducing the purchase price 


: = to cover only the 635 bunches of bananas accepted. Respondent, how- 
ever, offered complainant an even smaller amount in settlement, which 
office settlement offer complainant rejected. 
baad While complainant, in seeking damages, seems to assume that a set- 
ws tied tlement agreement reducing the original purchase price was agreed 
upon by the parties, the evidence shows that no such agreement was 
cual reached. We conclude that respondent's failure to pay the original 
ial purchase price of $443.98 was a violation of section 2 of the act. 
ain al Reparation in that amount, plus interest, should be awarded complain- 
3.469 Bante The facts and circumstances set forth herein should be 
| plus published. 
price ORDER 


Within 30 days from the date hereof, respondent shall pay to com- 
y the § plainant, as reparation, $443.98, with interest thereon at the rate of 
inant 5 percent per annum from January 1, 1950, until paid. 


juan- The facts and circumstances as set forth herein shall be published. 
The Copies hereof shall be served upon the parties. 

mber 

: 9495 

ation (No. 2493) 

e al- Dow-JenxKins Supping Co., Inc. v. Opess Younts. PACA Doc. No. 

5 635 5362. Decided July 6, 1950. 

used Failure to Pay Balance of Purchase Price—Default 

f. Where complainant alleged failure of respondent to pay the balance of the pur- 
was chase price of a truckload of bananas sold to and accepted by the respondent, 


and the latter failed to file an answer, held, respondent's failure to file an 
answer constitutes an admission of the facts alleged in the complaint, and 
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his failure to pay the balance of the agreed price is a violation of section 2 
of the act for which reparation should be awarded to complainant.* 


Dow-Jenkins Shipping Co., Inc., of Jacksonville, Florida, complainant pro se, 
Mr. Webster P. Maxson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 499a e¢ seq.), instituted 
to recover the balance of the purchase price of a truckload of bananas 
sold by complainant to respondent on or about July 11, 1949. In- 
formal complaint was received by the Department on November 18, 
1949, and a formal reparation complaint was filed March 27, 1950. 

Respondent was served with a copy of the formal complaint together 
with a copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, on April 27, 1950. On the 
following day, April 28, 1950, complainant received a copy of the 
report of investigation. 

At the time of service of the complaint, respondent was notified in 
writing that he had 20 days from the time he received the complaint 
in which to file a formal answer, and that, in accordance with section 
47.8 (c) of the rules of practice, failure to file an answer would con- 
stitute an admission of the facts alleged in the complaint. Respond- 
ent has failed to file an answer, and this proceeding is disposed of on 
the basis of such default. 


FINDINGS OF FACT 


1. Complainant, Dow-Jenkins Shipping Company, Inc., is a corpo- 
ration whose address is 627 East Bay Street, Jacksonville 1, Florida. 

2. Respondent is an individual, Odess Younts, whose post office 
address is Route 2, Lexington, North Carolina. At the time of the 
transaction involved herein, respondent was subject to license under 
the act. Although respondent was issued a license on August 5, 1948, 
this license was automatically suspended by law on March 25, 1949, 
due to respondent’s failure to pay a reparation order issued against 
him. His license terminated on August 5, 1949. 

8. On or about July 11, 1949, in the course of interstate commerce, 
complainant, by oral contract, sold to respondent a truckload of 16,920 
pounds of bananas at a price of $4 per hundredweight, f. 0. b. Jackson- 
ville, Florida, plus $13.50 loading charge, or a total agreed price of 
$690.30. 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—EKd. 
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4. On July 11, 1949, complainant shipped from Jacksonville, Flori- 
da, to Spencer, North Carolina, the kind, quality, grade, and size of 
commodity called for in said contract of sale, and invoiced respondent 
for the agreed price. 

5. Upon arrival of this truck shipment at destination, respondent 
accepted the commodity in compliance with the contract of sale, but 
has since paid complainant only $445, thus leaving a balance due of 
$245.30, no part of which has been paid. 

6. Informal complaint was filed within nine months after the cause 


of action accrued. 
CONCLUSIONS 


Failure of respondent to file an answer in this proceeding constitutes 
an admission of the facts alleged in the complaint as provided in the 
rules of practice (7 CFR 47.8 (c)). 

The facts presented in the case are that complainant, in the course 
of interstate commerce, sold to respondent a truckload of bananas at 
an agreed price of $4 per hundredweight or $676.80 for 16,920 pounds 
of bananas, plus a loading charge of $13.50, or a total agreed price of 
$690.30, f. o. b. Jacksonville, Florida; that bananas meeting contract 
requirements were shipped from Jacksonville, Florida, to Spencer, 
North Carolina, and upon arrival at destination, were accepted by re- 
spondent; and that respondent has paid a total of $445, leaving a 
balance of $245.30, unpaid and still due. 

Respondent’s failure to pay the balance of the purchase price is a 
violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $245.30, plus interest, and the facts should 


be published. 
ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $245.30, with interest thereon at the rate 
of 5 percent per annum from August 1, 1949, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2494) 


Mepoia Propuce v. ANDREW J. Iseck. PACA Doc. No. 5373. De- 
cided July 6, 1950. 


Failure to Pay Purchase Price—Default 


Where complaint alleged that complainant sold 950 lugs of tomatoes to respondent 
and that the latter failed to pay the purchase price, and where respondent 
failed to file an answer, held, respondent’s failure to file an answer con- 
stitutes an admission of the facts alleged in the complaint, and his failure to 
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make payment is in violation of the act for which complainant should be 
awarded reparation in the amount of the unpaid balance of the purchase 
price, plus interest.* 

Medola Produce, of San Antonio, Texas, complainant pro se. Mr. E. D. Mulville, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 499a et seg.). Infor- 
mal complaint was received November 22, 1949. Formal complaint 
was filed February 27, 1950, alleging failure of respondent to pay for 
950 lugs of tomatoes purchased from complainant. 

The Regulatory Division of the Fruit and Vegetable Branch made 
an investigation and a copy of its report thereon was served upon 
complainant May 20, 1950. On the same date copies of the formal 
complaint and the report of investigation were served upon 
respondent. 

At the time of service of the complaint, respondent was notified in 
writing that an answer should be filed within 20 days thereafter, and 
that, in accordance with section 47.8 (c) of the rules of practice, 
failure to file an answer would constitute a waiver of oral hearing and 
an admission of the facts alleged in the complaint. Respondent has 
failed to file an answer and this proceeding is disposed of on the 
basis of such default. 

FINDINGS OF FACT 


1. Complainant is an individual, Charles B. Medola, trading as 
Medola Produce, whose address is 421 Produce Row, San Antonio, 
Texas. 

2. Respondent is an individual, Andrew J. Ibeck, whose address is 
1090 Campus Street, Beaumont, Texas. At the time of the transaction 
complained of herein respondent was licensed under the act. 

3. On or about September 26, 1949, in the course of interstate com- 
merce, complainant sold to respondent 950 lugs of tomatoes, California 
grown, Commercial grade, mixed sizes, at $2.25 per lug, f. o. b. San 
Antonio, or a total of $2,137.50. 

4. On or about September 26, 1949, complainant loaded 475 lugs of 
tomatoes of the kind, quality, grade, and size called for in the con- 
tract in respondent’s truck and respondent paid complainant with a 
draft for $1,068.75. 

5. On or about September 27, 1949, complainant loaded 475 lugs of 
tomatoes of the kind, grade and size called for in the contract in 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—EKd. 
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respondent’s truck and respondent paid complainant with a draft of 
$1,068.75. 

6. Neither of the drafts given to complainant by respondent were 
honored upon presentation for payment. 

7. On or about October 5, 1949, complainant sent his truck to Beau- 
mont, Texas, and recovered 623 lugs of the tomatoes from respondent. 
Respondent had disposed of the balance of 327 lugs of tomatoes. 

8. Respondent has not paid complainant $735.75 due for the 327 
lugs of tomatoes. 

9. Informal complaint was received November 22, 1949, which was 
within nine months after the cause of action accrued. 
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Failure of respondent to file an answer to the complaint constitutes 






- a an admission of the facts alleged in the complaint as provided for in 
Xs a the rules of practice (7 CFR 47.8 (c) ). 
P The facts thus admitted are that respondent purchased 950 lugs of 





California grown tomatoes from complainant at $2.25 per lug, f. o. b. 
San Antonio, Texas; that tomatoes conforming with the terms of the 
contract as to kind, quality, grade, and size were shipped in inter- 
state commerce to respondent; that respondent failed to pay the pur- 
chase price; that complainant recovered 623 lugs of tomatoes from 
respondent; that respondent disposed of the remaining 327 lugs of 
tomatoes but has not paid the amount due thereon of $735.75. 
Respondent’s failure to pay the agreed purchase price is in viola- 
tion of section 2 of the act. Complainant should be awarded repara- 
tion in the amount of $735.75, with interest, and the facts should be 


published. 
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ORDER 
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Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $735.75, with interest thereon at the 
rate of 5 percent per annum from November 1, 1949, until paid. 
















ward The facts and circumstances as set forth herein shall be published. 
“— Copies hereof shall be served upon the parties. 
San 
rs of (No. 2495) 
con- 
ho Pautmer C. Menpetson Co. v. Untrep Fruit & Propuce Co. PACA 
Doc. No. 4963. Decided July 6, 1950. 

8 of Unlawful Rejection—Evidence Showing Celery of Type Ordered—Damages 
t in 

Where complainant contracted to sell to respondent a carload of Golden Pascal 
and celery and respondent rejected the carload of celery shipped claiming the 





celery was not Golden Pascal, held, that the evidence shows the celery shipped 
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is a cross between Golden and Pascal types, and such strain of celery 
is known in the trade as Golden Pascal and, since the celery was in accord. 
ance with the contract, the rejection was withont reasonable cause, and 
reparation should be awarded complainant for the difference between the 
contract price and the net proceeds received upon resale of the rejected 
celery.* 

Messrs. Dreher, McCarty & Erickson, of San Francisco, California, for com- 
plainant. Mr. Samuel L. Rosenblatt of Rosenblatt & Schatz, of Chicago, 
Illinois for respondent. Mr. Harry Wales, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 499a et seg.). Ina 
formal complaint filed June 10, 1947, complainant alleges that it 
contracted to sell respondent a carload of Golden Pascal celery, and 
that the carload shipped to respondent was rejected without reasonable 
cause and in violation of section 2 of the act. An award of reparation 
is requested for the difference between the contract price and the net 
proceeds received from resale of the rejected celery. 

A copy of the report of investigation made by the Fruit and Vege- 
table Branch of the Department was served upon complainant on May 
10, 1948. A copy of the formal complaint and a copy of the report 
of investigation was served upon respondent on May 8, 1948. 

Respondent filed an answer on June 8, 1948. Respondent admits 
contracting to purchase from complainant a carload of Golden Pascal 
celery, U. S. No. 1 grade, but it denies that the celery shipped was in 
accordance with contract specifications. An oral hearing was 
requested. 

An oral hearing was held at St. Louis, Missouri, on October 28, 1949. 
Respondent was represented by counsel. Edward G. Rubin testified 
on behalf of respondent. The Presiding Officer introduced, on behalf 
of complainant and received in evidence, the depositions of Duane F. 
Smith, Paul S. Tarantino and Jack Esformes, 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Palmer C. Mendelson 
and Edward M. Zeller, doing business as Palmer C. Mendelson Co., 
whose address is Room 204, No. 1 Drumm Street, San Francisco, 
California. 

2. Respondent United Fruit & Produce Co., is a corporation whose 
address is 1013-1015 North Third Street, St. Louis, Missouri. At the 
time of the transaction involved herein, respondent was licensed under 
the act. 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—EKd. 
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3. On November 8, 1946, the parties contracted for the sale by com- 
plainant to respondent of one carload of Golden Pascal celery, “Golden 
Girl” brand, U. S. No. 1 grade, at $1.85 per crate f. o. b. shipping 
point, plus $60 for top ice. It was agreed that the carload would 
be shipped Sunday, November 10, 1946, from San Jose, California, 
to respondent at Kansas City, Missouri. The contract was negoti- 
ated between complainant and respondent by C. H. Robinson Co., a 
broker whose address is St. Louis, Missouri. 

4. On November 10, 1946, complainant shipped in interstate com- 
merce from San Jose, California, car PFE 96562 containing 482 crates 
of Golden Pascal celery, U. S. No. 1 grade, “Golden Girl” brand. 
Pursuant to complainant’s order, the car was diverted to respondent 
at Kansas City, Missouri, on November 13, 1946. Complainant sent 
to respondent an invoice in the amount of $859.20. 

5. On November 21, 1946, the broker notified complainant that re- 
spondent had resold the celery and its purchaser had sold to a firm 
in Bellefontaine, Ohio; that respondent had reported the final pur- 
chaser rejected the celery on arrival because Government inspection 
showed the celery to be Goldenheart variety instead of Pascal; and 
that respondent was rejecting the celery to complainant for the same 
reason. 

6. A Federal inspection limited to the product and lading in all 
layers between the doors and first stack on each side of the doorway 
was made at Bellefontaine on November 21, 1946. The condition of 
the celery was certified to be “Generally fresh, crisp, tops mostly light 
green to green, some turning yellow to yellow. No decay.” 

7. On November 22, 1946, complainant advised respondent, through 
the broker, that the celery would be sold in New York City for the 
account of whom concerned and that complainant would hold re- 
spondent liable for the invoice price. 

8. On November 21, 1946, complainant ordered the rejected carload 
diverted to a commission merchant in New York City. The car ar- 
rived on or about November 29, 1946. On December 2 and 3, 1946, 
385 crates of celery were sold for the best prices obtainable, totaling 
$729.50. The other 47 crates shipped were not found in the car on 
arrival. Complainant received net proceeds of $112.30. 

9. The informal complaint was filed within nine months after the 
cause of action accrued. 


CONCLUSIONS 


The contract entered into by the parties specified Golden Pascal 
celery. Complainant contends that the celery shipped to respondent 
was Golden Pascal type whereas respondent contends that it was not. 
Respondent did not inspect the celery at any time. It appears that 
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respondent rejected the celery relying solely upon the claim of the 
purchaser at Bellefontaine, Ohio, that the celery had been Federally 
inspected and certified as Golden Heart variety. The certificate of 
tlhe Federal inspection made at Bellefontaine on November 21, 1946, 
describes the celery as “Golden type.” In a letter to the Department 
dated March 10, 1948, the inspector at Bellefontaine, Dalton Franken- 
berg, stated that he told the applicant for inspection (the purchaser) 
he would not certify the variety of the celery and that at no time did 
he express an opinion it was Golden Heart. At New York City, on 
December 2, 1946, the celery was again inspected. The Federal cer- 
tificate notes the celery to be “Pascal type.” 

Complainant’s evidence shows that the carload of celery was part 
of a large acreage grown by Ghiselli Bros. of San Jose, California, 
and complainant acted as agent for this company in selling the carload 
of celery to respondent. Paul S. Tarantino, a partner in Ghiselli Bros., 
testified that he supervised the growing of the celery crop and con- 
signed car PFE 96562 to complainant. ‘This witness testified further 
that the celery was grown from Cornell No. 19 seed produced by Ferry- 
Morse Seed Co., and that the celery contained in car PFE 96562 was 
Golden Pascal type. He submitted the invoice showing the purchase 
by complainant from the Seed Co. of three pounds of “Cornell No. 
19, No. 1 Seed.” A letter from Ferry-Morse Seed Co., explaining the 
various strains of celery was submitted also with the deposition of 
Tarantino. This letter is quoted in part as follows: 


“Celery, Golden Pascal was introduced by the Ferry-Morse Seed Co. in 1934 and 
originally was the result of a dark green plant selected out of the variety Golden 
Plume in 1926. Golden Pascal was a yellow celery but the tops were darker in 
color than the well known yellow variety Golden Self Blanching. In our trials 
Golden Pascal Celery grew to an over-all height of 20 to 22 inches, the edible 
stems were 7 to 8 inches to the joint, were narrow, rounded and very thick and 
blanched to a creamy yellow color. The difference between Golden Pascal and 
Golden Self Blanching Celery was the fact that the Golden Pascal had the quality 
of the green variety Giant Pascal which was used a great deal in the east. 

“Celery, Cornell No. 19 was introduced by Cornell University in 1940 and 
was the result of a cross between Golden Self Blanching and Utah. The tops 
of Cornell No. 19 are about the same color as Golden Self Blanching. In our 
trials the height is normally 20 to 21 inches over-all, the edible stems 8 to 9 inches 
to the joint, the stems are narrow, thick, rounded, smooth, and blanch to a creamy 
white. 

“Celery, Goldenheart was a coarse green celery, used principally in the eastern 
part of the country but we doubt if this variety was ever used in California by 
market growers. The name Goldenheart, we believe in California, was the brand 
name given by some shippers when the growers and shippers were using the 
variety Dwarf Golden Self Blanching. 

“The distinguishing difference between Celery, Dwarf Golden Self Blanching, 
Golden Detroit or Golden No. 14, and Cornell No. 19 or Golden Pascal, lies in 
the cross section of the edible stem. The edible stems of Cornell 19 and Golden 
Pascal are thick, rounded, and brittle, while the stems of Dwarf Golden Self 
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Blanching, Golden Detroit or Golden No. 14, are broad, flattened, generally 
ribbed, and somewhat stringy.” 

Respondent refers in its brief to statements made by the purchaser 
at Bellefontaine who inspected the carload of celery. These state- 
ments in the report of investigation fail to support respondent's posi- 
tion that the celery was not in accordance with the contract. It appears 
that the purchaser stated the celery was beautiful but it was not green 
Pascal, the type it had ordered. While the purchaser was of the 
opinion that the celery was like Golden Heart, at no time was it stated 
that the celery was not Golden Pascal. 

The report of investigation contains a statement by the Fruit and 
Vegetable Branch that Cornell No. 19 is a cross between a Golden type 
(Golden Self-Blanching) and a Pascal type (Utah) and is known to 
the trade as a Golden Pascal celery. See Yearbook of Agriculture, 
1937 (U. S. Dept. of Agric.), page 335. On the basis of the evidence 
submitted, it is concluded that the celery shipped by complainant was 
Golden Pascal type and, therefore, the celery was in accordance with 
the type specified in the contract. 

At the oral hearing, respondent’s attorney claimed that the rejected 
carload was not routed properly to New York City for resale and that 
the dealer selected by complainant to resell the celery was not qualified. 
These contentions are without merit. The evidence shows that the 
celery on the day of rejection was ordered diverted to New York City. 
The commission merchant who disposed of the celery in New York 
City testified that he had been in business for 17 years and the celery 
was sold for the best prices obtainable. 

Respondent’s attorney next points out that the carload was supposed 
to contain 432 crates of celery, whereas the account sales received by 
complainant from the commission merchant shows 385 crates sold for 
$729.50, and a shortage of 47 crates. ‘The confirmation of sale does not 
specify any specific number of crates of celery but complainant’s 
invoice notes that 482 crates were shipped. Complainant states in 
its brief that, between the shipping point and New York City, the car- 
load was opened only by the purchaser at Bellefontaine and, therefore, 
any shortage in the contents may be attributable to them. The Uni- 
form Straight Bill of Lading states that the car contained 432 crates 
of celery, weighing 21,600 pounds, at the time of shipment from San 
Jose, California. It is concluded that the number of crates was as 
invoiced by complainant. 

The carload of celery shipped by complainant to respondent was in 
compliance with contract specifications. The rejection of the carload 
by respondent was without reasonable cause and in violation of 
section 2 of the act. Reparation should be awarded complainant 
against respondent in the amount of $746.90, the difference between 
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the contract price of $859.20 and the resale net proceeds of $112.30. 
The facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $746.90, with interest thereon at the 
rate of 5 percent per annum from December 1, 1946, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2496) 


Ase M. Katz Company v. S. H. Bicter. PACA Doc. No. 5065. 
Decided July 7, 1950. 


Contract of Purchase and Sale—Unlawful Rejection—Sale by Brand Name— 
Damages 


Where complainant contracted to sell to respondent a carload of Bluebaby 
brand onions without specification as to grade, quality, or size, and respondent 
rejected the onions tendered at destination on the ground that they were 
not of the quality impliedly warranted by the use of the term Bluebaby 
brand, held, that, in the absence of proof that the brand name is repre- 
sented to the trade as warranting a particular standard of quality, re- 
spondent had no right to insist upon a particular grade or standard of 
quality, his rejection of the commodity was without reasonable cause, and, 
therefore, complainant is entitled to an award of reparation in the amount 
of the difference between the agreed purchase price and the net proceeds 
on the resale of the commodity.* 


Evidence Failing to Establish Produce Was Not in Suitable Shipping Condition 


Where buyer purchased Bluebaby brand white wax onions without specification 
as to grade or quality, the onions shipped were not officially inspected at 
shipping point, and inspection at destination 7 days later showed an aver- 
age of 8 percent decay, held, the evidence fails to establish abnormal decay 


in transit.* 


. J. Manuel Hoppenstein, of Dallas, Texas, for complainant. Mr. Harvey A. 
Miller of Miller & Miller, of Pittsburgh, Pennsylvania, for respondent. Mr. 
John F. McCarty, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a et seq.). 
It is alleged in the formal complainant, filed November 8, 1948, that 
respondent purchased from complainant, on or about April 22, 1948, a 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 




















9 A. D. ABE M. KATZ CO. V. S. H. BIGLER 825 


carload of Bluebaby brand onions, f.o.b. shipping point, and that 
upon arrival at destination in Pittsburgh, Pennsylvania, respondent 
rejected the shipment. Complainant also alleges that the onions were 
sold without warranty as to quality and that the onions tendered fully 
complied with contract requirements. Complainant claims damages 
amounting to $1,828.93, representing the difference between the agreed 
purchase price, $2,486.25, and the sum realized upon prompt and 
proper resale of the onions, $657.32. 

A copy of the Department’s repert of investigation and a copy of 
the formal complaint were served upon respondent’s representative 
on December 9, 1948. Complainant’s attorney was served with a copy 
of the report of investigation on December 11, 1948. 

Respondent filed an answer on December 28, 1948, in which rejec- 
tion was justified on the ground that the use of the term Bluebaby 
brand in the contract of sale impliedly warranted the onions to be of 
85% U.S. No. 1 grade or better, and that the onions tendered did not 
meet this standard. An oral hearing was requested by respondent. 

A hearing was held at Pittsburgh, Pennsylvania, on September 14, 
1949. Both parties were represented by counsel. Complainant’s 
attorney called two witnesses at the hearing, and presented the deposi- 
tion testimony of three others. Three witnesses testified orally on 
behalf of respondent. 


FINDINGS OF FACT 


1. Complainant, Abe M. Katz Company, is a corporation whose 
address is Robstown, Texas. 

2. Respondent is an individual, S. H. Bigler, whose address is 217 
Catanzaro Building, Pittsburgh, Pennsylvania. At the time of the 
transaction involved herein, respondent was licensed under the act. 

8. On or about April 22, 1948, complainant sold to respondent a 
carload of Bluebaby brand Bermuda onions containing 255 new 50-Ib. 
bags of white wax onions at an agreed price of $5 per bag, and 255 
new 50-lb. bags of yellow onions at an agreed price of $4.75 per bag, 
or a total price of $2,486.25, f. o. b. shipping point. There were no 
representations or specifications as to grade, quality, or size. 

4. The onions were shipped on April 23, 1948, in car PFE.65450 
from Robstown, Texas, and arrived at destination, Pittsburgh, Penn- 
sylvania, on April 29, 1948. Federal inspection of the onions at 
11:35 A. M. on April 30, 1948, disclosed the following: 

“Size: Size of yellow variety generally ranges from 2 to 3 inches in diameter 
average 5% under 2 inches. Size of white variety mostly 2 to 3 inches with 
8% to 25% average approximately 18% by weight under 2 inches. 

“Quality: Stock is mostly well matured fairly clean to clean fairly bright 
to bright. In the yellow variety average 22% grade defects. In the white 
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variety from 20% to 35% average approximately 25% grade defects consisting 
of immature, misshapen, splits and doubles. 

“Condition: Stock is generally firm and dry. In the yellow variety average 
2% decay. In the white variety 1% to 10% average 8% decay. Decay is 
Bacterial Soft Rot and Gray Mold Rot affecting neck and 1 or 2 outer scales.” 

5. Respondent promptly rejected the shipment on the ground that 
the commodity tendered was not of the quality impliedly warranted 
by the use of the term, “Bluebaby” brand, in the contract of sale. 
Complainant thereupon resold the onions to best advantage for net 
proceeds of $657.32. 

_ 6. Informal complaint was filed within 9 months after the alleged 
cause of action accrued. 


CONCLUSIONS 


There is no disagreement as to the express terms of the contract of 
sale. It was a contract for the sale of one carload of Bluebaby brand 
onions, one half white wax at $5 per bag, and the other half yellow 
onions at $4.75 per bag, f. o. b. shipping point. 

Complainant shipped one carload of Bluebaby onions, half white 
wax, the other half yellow, and invoiced the respondent at the agreed 
price. 

At destination the white wax variety was found to contain 25 per- 
cent grade defects, consisting of immature, misshapen, splits, and 
doubles, and 18 percent under 2 inches in diameter. In addition, an 
average of 8 percent decay was found at destination in the white wax 
variety. 

Respondent rejected the shipment, claiming that the brand name, 
“Bluebaby,” signified a particular quality to buyers of onions, and 
since this was a sale by brand name, it had a right to demand that. 
quality. In his letter to the Department dated August 4, 1948 (Ex. 5 
attached to the report of investigation), respondent states that: 
(Katz’s customers) “expect to receive U.S. No. 1, in fact the sales pro- 
motion used on this brand is to the effect that they (Bluebaby brand 
onions) are really better than U.S. No.1 * * *.” In his formal 
answer, respondent alleges that the use of the term, “Bluebaby” brand, 
impliedly warrants the onions to be “85% U. S. No. 1, or better.” 
Finally, in his brief, he recommends a finding that they are “at least of 
a minimum of not less than a grade or quality of 75% U.S. No. 1.” 

All of complainant’s witnesses testified that Bluebaby brand onions 
are not represented as meeting any particular U. S. grade. 

The issue in the case is whether respondent was justified in reject- 
ing the commodity tendered. If the rejection was without reasonable 
cause, respondent is liable. Specifically, the question before us is 
whether the use of the brand name, “Bluebaby,” warranted any par- 
ticular minimum standard of quality. However, before going on to 
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consider this question, there are two points raised by complainant 
which deserve some comment. 

Although denied by the respondent, apparently the market for 
onions dropped from an extreme high to an abnormal low at Pitts- 
burgh between the time when the sale was made and the time when 
respondent rejected the shipment. Since complainant emphasizes this 
fact as a part of its case, it should be noted in this decision that such 
market condition is irrelevant to the issue before us. Here the ques- 
tion is whether the commodity tendered met contract requirements. 
If it did not, respondent had a right to reject the shipment, no matter 
what the market price may have been. The mere fact that the market 
falls imposes no duty on a buyer to accept whatever is tendered, 
regardless of whether it complies with the contract. Whether a 
rejection is unlawful depends upon the terms of the contract and 
whether what is tendered complies with those terms, not upon market 
conditions, 

Complainant’s attorney also stresses the argument that respondent, 
by rejecting the shipment waived all right to claim a breach of war- 
ranty as to quality. It is insisted that any buyer licensed under the 
act who rejects a shipment is barred from trying to justify his rejec- 
tion by showing that the commodity tendered was not of the quality 
called for in the contract. This argument is entirely without merit. 
The cases which complainant’s attorney relies upon in support of the 
proposition all involve “acceptance final” contracts. In the present 
case the contract was an “f. o. b. shipping point” contract. 7 CFR 
46.24, “Terms Construed,” points up the difference. Under an “accept- 
ance final” contract (as under an “f. 0. b. acceptance” contract), the 
buyer has no right of rejection. His remedy is by recovery of damages. 
However, under an f. o. b. shipping point contract, the buyer has a 
right to reject if, after inspection at destination, he determines the 
shipment is not in conformity with the terms of the contract. There- 
fore, since the contract involved in this case was an f. o. b. shipping 
point contract, we are free to consider respondent’s contentions that 
implied warranties as to quality were breached. Such a defense is 
not barred. 

This was a sale of “Bluebaby” brand onions, without specification 
as to grade or quality. Did the use of the brand name, “Bluebaby,” 
imply any warranty as to quality or grade? Two recent cases under 
the act involving sales of commodities by brand name without speci- 
fication as to grade or quality provide the rule which must govern 
our decision in this case. 

Andrews Bros. v. Central Produce Co., PACA Docket No. 4626, 
8 A. D. 403, involved a sale of “Buddy” brand oranges and grapefruit. 
There the evidence proved that “Buddy” brand fruit was advertised 
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and known to the trade as grading approximately 85 percent U. S. 
No. 1. Since the fruit tendered in that transaction was not of that 
quality, the buyer prevailed. 

Simon Siegel Co., Inc. v. Youngstown Grape Distributors, Inc., 
PACA Docket No. 4926, 8 A. D. 711, involved a contract for the sale 
of 1040 lugs of “Orchid” brand grapes. Instead of delivering the 
brand called for in the contract, the seller shipped only 771 lugs of 
“Orchid” brand and completed the load with 269 lugs of “Rennie 
Boy” brand. The buyer proved that the “Orchid” brand grapes which 
he received in the shipment were of much higher quality than the 
“Rennie Boy” brand grapes received. Nevertheless, the Secretary 
found that, although there was a breach of contract in the failure to 
furnish the brand ordered, still no reparation could be awarded be- 
cause there was no proof that the term, “Orchid” brand, represented 
any particular quality, and that the “Rennie Boy” grapes failed to 
meet the quality requirements of the contract. 

Thus, unless it can be shown that the brand name is represented to 
the trade as warranting a particular standard of quality, a purchase by 
brand name without further specification as to grade or quality gives 
the buyer no right to insist upon a particular grade or standard of 
quality. 

Respondent offers no evidence whatever to establish the meaning of 
the term “Bluebaby” brand to the trade, except his own testimony. 
Although he fills the record with allegations, he offers no proof. As 
pointed out above, respondent first claims that this brand is advertised 
as “better than US #1 grade.” However, he offers in evidence no 
circulars, advertisements, or other sales promotion to substantiate 
this claim. He then states that complainant’s other customers expect 
U. S. #1 when they order “Bluebaby” brand, but offers no such cus- 
tomer’s testimony. In his answer he retreats to the position that this 
brand is known to the trade as grading at least 85 percent U.S. No. 1, 
again without any form of proof. Finally, he resquests a finding that 
these onions were impliedly warranted to be 85 percent or at least 75 
percent U. S. No. 1 grade. 

In view of this complete absence of proof, we conclude that at the 
time of the transaction involved, the name “Bluebaby” brand had no 
significance in the trade and carried no warranty as to quality. 

Since the sale was entirely without reference to any U. S. grade, 
by expression or implication, the size provisions of the U. S. Standards 
for Bermuda Onions are inapplicable. This is to be distinguished from 
the case where the contract contemplates a particular U. S. grade, 
but fails to specify any size. Clearly, the U. S. Standards would 
govern and medium size would be required. Further, it is to be dis- 
tinguished from the case where no particular U. S. grade is con- 
templated, but a definite size is prescribed, without mention of tol- 
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erances. Clearly, the parties to such a transaction must have intended 
reasonable variation from the size specified, and it seems fair to refer 
to the tolerances allowed in the U. S. Standards to determine what is 
a reasonable variation. The sale in the present case was without any 
specification as to size or grade standard, and therefore respondent 
has no right to demand onions of any particular size under the U. S. 
Standards. 

Respondent also contends that the onions were not in suitable ship- 
ping condition. Since this is raised as a matter of defense, respondent 
has the burden of proof. The only evidence on which to base a con- 
clusion on this point is the fact that there was an average of 8 per- 
cent decay in the white wax variety and 2 percent decay in the yellow 
onions at destination. How much of this decay occurred in transit 
is not shown, since there was no official inspection at shipping point. 
If there was a moderate amount of decay at shipping point, the dete- 
rioration in transit was probably not abnormal. While 8 percent decay 
in the white wax variety undoubtedly made the shipment an unsat- 
isfactory one for a dealer to handle, we are not convinced that re- 
spondent has sustained the burden of proving its contention that the 
onions were not in suitable shipping condition. 

We find, therefore, that respondent’s rejection of the commodity was 
without. reasonable cause, and was a violation of section 2 of the act. 


Complainant should be awarded reparation in the amount of the dif- 
ference between the agreed purchase price, $2,486.25, and the net 
proceeds on resale, $657.32, or $1,828.93, with interest, and the facts 
should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant as reparation $1,828.93, with interest thereon at the rate 
of 5 percent per annum from May 1, 1948, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2497) 


Bryan anv WitutaMs v. N. Scara WuHoLESsALE Fruit AND Propvuce. 
PACA Doce. No. 5367. Decided July 7, 1950. 


Failure to Pay Balance of Purchase Price—Default 


Where complainant alleged that respondent purchased five truckloads of water- 
melons and gave a check for the purchase price, but respondent took delivery 
of three truckloads only, and stopped payment on the check although two 
hundred dollars was subsequently paid by respondent, and where no answer 
was filed, it is held, that respondent’s failure to file an answer constitutes 
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an admission of the facts alleged in the complaint and a waiver of oral 
hearing, and his failure to pay the balance of the purchase price for the 
watermelons was in violation of section 2 of the act and complainant is en- 
titled to an award of reparation in the amount remaining unpaid.* 


Messrs. Scruggs & Carmichael, of Gainesville, Florida, for complainant. Mr. 
John T. Pearson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
“Commodities Act, 1930, as amended (7 U.S. C. 499a et seq.), instituted 
for the recovery of the unpaid balance of the contract purchase price 
of five truckloads of watermelons purchased by respondent. A copy of 
' the complaint together with a copy of the report of investigation made 
by the Department was served on respondent on May 12,1950. A copy 
of the report of investigation was served on complainant’s attorneys 
on May 11, 1950. 

At the time of service of the complaint, respondent was notified in 
writing that an answer should be filed within 20 days thereafter and 
that, in accordance with section 47.8 (c) of the rules of practice, fail- 
ure to file an answer would constitute a waiver of hearing and an 
admission of the facts as alleged in the complaint. Respondent has 
failed to file an answer and this proceeding is disposed of on the basis 
of such default. 


FINDINGS OF FACT 


1. Complainant, Bryan and Williams, is a partnership composed of 
S. L. Bryan and Thomas W. Williams, whose business address is 
Archer, Florida. 

2. Respondent is an individual, Nick Scata, trading as N. Scata 
Wholesale Fruit and Produce, whose post office address is 1435 Silas 
Deane Highway, Wethersfield, Connecticut. At the time of the trans- 
action complained of herein respondent was licensed under the act. 

3. On or about June 17, 1949, in the course of interstate commerce, 
complainant sold to respondent, after inspection, five truckloads of 
watermelons for a total purchase price of $1,080.25, f. o. b. Archer, 
Florida. 

4. At the time of sale, respondent took delivery of three truckloads 
of the watermelons. Although requested to do so, respondent failed 
to take delivery of the remaining melons, which were fed to the hogs 
about 10 days later after the melons became unsalable. 

5. Respondent’s agent gave complainant a check in the amount of 
$1,080.25 as payment for the five truckloads of melons, but payment on 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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the check was stopped. On December 19, 1949, respondent made a 
payment of $200, leaving a balance of $880.25, no part of which has 
been paid. 

6. Informal complaint was filed on November 30, 1949, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the complaint constitutes 
an admission of the facts alleged in the complaint and a waiver of an 
oral hearing, as provided in the rules of practice (7 CFR 47.8 (c)). 

In this case respondent’s agent, Paul Scata, purchased after inspec- 
tion the equivalent of five truckloads of watermelons from complain- 
ant. A personal check on the account of Joseph Scata was given in 
payment of the agreed purchase price. Three loads of the water- 
melons were hauled away on the day of sale. The remaining melons, 
approximately 2,000 in number, were left on the ground to be picked 
up later. During the next week respondent’s agent, Tom Rigney, in- 
formed complainant several times that trucks would be sent for the 
melons. No trucks were sent and no action was taken to remove the 
melons. After about ten days the melons had begun to decay and 
were unsuitable for sale. Complainant then used them for hog feed. 
In the meantime, payment was stopped on Joseph Scata’s check for 
$1,080.25. In connection with the Department’s investigation of the 
informal complaint filed by complainant, respondent paid $200 to 
apply against the amount due complainant. Respondent’s failure to 
pay the balance of $880.25 due complainant is in violation of section 
2 of the act. Complainant should be awarded reparation in the 
amount of $880.25, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $880.25, with interest thereon at the 
rate of 5 percent per annum from June 17, 1949, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2498) 


C & C Propuce Co. v. Rago Propuce Co. PACA Doe. No. 5110. De- 
cided July 7, 1950, 


Failure to Pay Balance of Purchase Price 


Where complainant sold and delivered to respondent 17 or more truckloads of 
mixed fruits and vegetables for a total agreed price of $32,359.00, and credited 
to respondent's account payments and allowances in the amount of $26,984.88 
but failed to credit one payment of $180, held, respondent's failure to pay the 
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balance of the account less $180 is a violation of the act for which reparation 
should be awarded complainant.* 


Mr. Norman Macbeth of Macbeth & Ford, of Los Angeles, California, for com- 
plainant. J/r. George C. Lyon of Moss, Lyon & Dunn, of Los Angeles, Cali- 
fornia, for respondent. Mr. John S. Griffin, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 

Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a et seq.), 
* involving a series of truck shipments of mixed fruits and vegetables 
which moved in interstate commerce from complainant’s place of busi- 
ness in Los Angeles, California, to respondent in Santa Fe, New 
Mexico, during the period from June 5, 1948, to August 16, 1948. Com- 
plainant alleges it sold to respondent the commodities involved for a 
total agreed price of $32,359.90; that respondent has paid (or been 
allowed credits) to the extent of $26,984.88; and that there remains 
due a balance of $5,375.02, which complainant seeks to recover in this 
proceeding. Respondent denies that the transactions were sales, but 
instead insists that complainant purchased these commodities for re- 
spondent as respondent’s broker or agent under an agreement where- 
by complainant was to be paid its costs plus 10 cents or 15 cents per 
package brokerage fee. Respondent, therefore, denies that $32,359.90 
was the agreed price and counterclaims for an accounting by com- 
plainant and award to the extent that what respondent has paid ex- 
ceeds costs plus 15 cents per package. Respondent further alleges 
misrepresentations as to quality and asserts a claim for damages 
suffered as a result thereof. 

Complainant’s informal complaint was received by the Los Angeles 
office of the Regulatory Division on September 7, 1948. Formal com- 
plaint was filed on January 3, 1949. An informal complaint was re- 
ceived from respondent on September 27, 1948. A copy of the formal 
complaint together with a copy of the report of investigation prepared 
by the Regulatory Division was served by registered mail on respond- 
ent on January 24, 1949. Complainant’s attorney received a copy of 
the report of investigation on the same date. Respondent’s answer and 
counter complaint was filed on March 14, 1949, and served upon com- 
plainant’s attorney on April 2, 1949. 

Oral hearing was held on September 30, 1949, at Los Angeles, Cali- 
fornia. Both parties were represented by counsel. Complainant, Joe 
Cardenaz, testified on his own behalf, and Albert J. Zeicheck, the ac- 
countant who handled complainant’s accounts, was also called to testi- 
fy for the complainant. Five witnesses testified for the respondent. 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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FINDINGS OF FACT 


1. Complainant is an individual, Joe Cardenaz, doing business as 
C & C Produce Company, whose business address is Stalls 707, 708, 
and 709, Wholesale Terminal Building, Los Angeles 12, California. 
At the time of the transactions involved herein, complainant was not 
licensed under the act. A license was issued to complainant on August 
13, 1948, retroactive to June 13, 1948. However, the period of the 
first four transactions, from June 5, 1948 to June 12, 1948, is still 
not covered by complainant’s license. 

2. Respondent is an individual, Orlando Rago, doing business as 
Rago Produce Company, whose address is Box 1218, Santa Fe, New 
Mexico. At the time of the transactions involved herein, respondent 
was licensed under the act. 

8. On or about June 5, 1948, respondent visited complainant at his 
place of business in Los Angeles for the purpose of establishing busi- 
ness relations between the parties. At that time the parties entered 
into an agreement whereby complainant was to sell to respondent such 
produce as respondent might order from time to time. Only first 
quality produce was to be shipped. Credit was to be extended for as 
many as three shipments at a time. Respondent was to pay the 
expense of loading and icing, and was to furnish the trucks necessary. 

4. During the period from June 5, 1948 to August 16, 1948, com- 
plainant sold and delivered to respondent 17 or more truckloads of 
produce and invoiced these shipments to respondent at a total price of 
$32,359.90. 

5. Respondent accepted all these shipments and has paid complain- 
ant, or been allowed credits, to the extent of $26,984.88. 

6. In many instances the produce shipped by the complainant was 
not of top grade and quality. However respondent has failed to prove 
the damages suffered as a result thereof. 

7. On or about August 18, 1948, the parties again met in Los Angeles 
and fully reviewed all of respondent’s claims for credits and allow- 
ances on all the transactions between the parties. It was then agreed 
that allowances would be granted to the extent of $1,183.39. This 
amount added to the amount already credited, or credited shortly 
thereafter, to respondent’s account left a balance due of $5,375.02, 
which balance respondent promised to pay. 

8. Respondent has failed and refused to pay complainant the 
balance due. 

9. In addition to the payments made by respondent and credited 
to its account, a payment of $180.00 made by check No. 4137 was not 
so credited, although it should have been. 

10. The informal complaint and the informal countercomplaint 
were filed within nine months after the cause of action accrued. 
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CONCLUSIONS 


Complainant alleges it sold and delivered to respondent between 
June 4, 1948, and August 16, 1948, 17 truckloads of fruits and vege- 
tables for a total agreed price of $32,359.90. Respondent accepted 
these shipments and has paid for them (or been allowed credits there- 
on) to the extent of £ 26,984.88. Complainant seeks the recovery in 
this proceeding of the difference, $5,375.02, which it alleges is the 
balance due. 

Since, in an action on a contract, petitioner has the burden of prov- 
_ ing the contract, if complainant is to prevail here, it must prove 
the series of contracts of sale on which it relies. Counsel for respon- 
dent earnestly contends that complainant cannot be allowed to prove 
. these contracts because they are unenforceable by reason of the fact 
that under the Perishable Agricultural Commodities Act all persons 
entering into such contracts must be licensed, and that complainant 
was not so licensed at the time of the original agreement which estab- 
lished the underlying terms for all the transactions, nor during the 
first four transactions, which involved an amount in excess of com- 
plainant’s claim in this proceeding. Respondent’s brief cites numer- 
ous cases to the effect that where an occupational license is required by 
statute, not as a revenue measure, but rather for the protection of the 
parties, a contract by an unlicensed person cannot be enforced by him. 

There is proof that complainant was not licensed on June 5, 1948, 
when the original agreement was made nor during the transactions of 
June 5, 10, and 12. Although a license had been issued to a limited 
partnership of which complainant was the general partner, effective to 
June 18, 1948, complainant admitted at the hearing that the partner- 
ship had been dissolved some months prior thereto and that the con- 
tracts with respondent were made by complainant as an individual. 
Under section 46.13 of the regulations, complainant clearly cannot use 
the partnership license to engage as an individual in activities which 
require a license. Thus, although complainant was subject to 
license, he was not licensed until the 4th or 5th transaction under the 
agreement of June 5th. 

However, the Perishable Agricultural Commodities Act does not, 
by its terms, render the contracts of unlicensed persons unenforc- 
able. Instead, it provides other penalties for failure to comply with 
the licensing requirements. In such case, it is not within our province 
to enlarge the penalties provided by Congress by barring complainant 
in this proceeding. If complainant made misrepresentations to the 
Department in obtaining a license on August 13, 1948, retroactive to 
June 13, 1948, he therefore renders himself liable to disciplinary action 
under the act. However, this is no part of the present proceeding. 
We conclude, therefore, that complainant may prove the series of con- 
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tracts set forth in the complaint in spite of the fact that he was 
unlicensed when the first contracts were made. 

The answer sets forth a view of the relations between the parties 
entirely different from that described in the complaint. It denies 
that the transactions were sales, but instead asserts that complainant 
purchased these commodities for respondent as his agent or broker 
under an agreement whereby complainant was to charge a brokerage 
fee of 10 cents or 15 cents per package depending upon how advan- 
tageous a bargain he was able to effect in the purchase of these com- 
modities. Respondent, therefore, counterclaims for an accounting 
by complainant and an award to the extent that what respondent has 
paid exceeds costs to complainant plus 15 cents per package brokerage 
fee. 

Careful consideration of all the evidence compels us to conclude 
that the transactions were sales, not brokerage transactions. Nowhere 
in any of the documents produced by either party can we find any 
suggestion of a commission or brokerage fee. Everywhere a flat price 
is stated. All fifty-one invoices sent to respondent were clearly 
marked “sold to”, not “purchased for the account of” or other expres- 
sion indicating anything but an outright sale from complainant to 
respondent. Complainant’s letter of July 12, 1948, attached to the 
record as exhibit #25 reads in part as follows: 

“2. We cannot allow you your claim for 40 flats of avocados @ $1.00 per flat 

because we would be losing too much money on this deal. You were billed 
$260.00 for them and we paid $243.00, so you see why we cannot allow this 
credit.” 
It is inconceivable that this statement, frankly admitting a mark-up 
of 4214¢ per package, could go unanswered if it were in fact under- 
stood between the parties that a brokerage of only 15 cents per package 
was to be charged by complainant. Clearly the transactions were 
sales, not purchases by complainant acting as a broker of the respond- 
ent. Therefore respondent’s request for an accounting is denied. 

Having thus decided that (1) complainant has a right to enforce 
these contracts in spite of the fact that he was not licensed when the 
first ones were made, and (2) that the contracts were contracts of 
sale by complainant to respondent, we proceed now to the principal 
inquiry in this case: What were the terms of the contracts, and what 
amount, if any, is now due under those terms ? 

The parties testified that they met in Los Angeles on or about June 
5, 1948, and agreed upon the incidental terms which were to form 
the underlying basis of all subsequent transactions. Clearly it was 
agreed that only first quality produce was to be shipped, that com- 
plainant was to extend credit on a two or three load basis, and that 
respondent was to place his orders by telephone and pay the costs of 
loading, icing, and truck transportation. However, to establish fur- 
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ther terms, the evidence of the June 5th meeting is entirely insufficient. 
Certainly the parties reached some agreement as to prices at their 
meeting on June 5th. Yet it is impossible to establish price terms from 
the evidence of that meeting. We have already pointed out that re- 
spondent’s contention that the agreed price was cost to complainant 
plus 10 cents or 15 cents brokerage fee is not confirmed by the evidence. 
Nor does complainant’s evidence offer a complete explanation. Com- 
plainant insists that as respondent placed his orders over the tele- 
phone, he would ask what the price was going to be on the next day’s 
market, then would bargain with complainant for a lower figure, 
and that the prices at which complainant sold produce to respondent 
were fixed in that fashion. Although a portion of the total figure 
of $32,359.90, which complainant must prove was the agreed price 
‘if it is to recover the amount claimed, may have been so fixed, the 
total amount could not have been agreed upon in this manner. It 
would have been virtually impossible to follow this procedure 
throughout the transactions without some deviation. There must 
have been some further agréement to cover the situation where prices 
on the market were higher than those stipulated over the telephone 
the night before, which agreement does not appear in the evidence of 
the June 5th meeting. Thus we must turn to the subsequent conduct 
of the parties to establish what price the respondent bound himself 
to pay by his acceptance of the various shipments. 

Of greatest significance is the final meeting of the parties in Los 
Angeles on or about August 18, 1948, after the last shipment had left 
Los Angeles and after all fifty-one invoices had been prepared. At 
that meeting, in the office of the accountant who kept complainant’s 
books, all of the invoices, which showed the total amount claimed by 
complainant to be $32,359.90, must have been available to the parties, 
and respondent must have known at that time what the total amount 
claimed to be the agreed price was. Since that meeting lasted all 
afternoon and involved a review of the entire series of transactions, 
respondent certainly had an opportunity to assert a claim for any 
overcharge which he thought had been made. The fact that all re- 
spondent’s claims for credit were heard and that an agreement was 
reached thereon is indicated by the fact that immediately after this 
meeting respondent made a large payment on this account. Had no 
agreement been reached by the parties at this meeting, it is extremely 
unlikely that respondent would have made an immediate payment of 
$2,500, or even if respondent were dissatisfied with the agreement 
and had hopes of subsequent modification, such payment probably 
would not have been made. Instead he would have withheld further 
payment until complainant did agree to the credits which respondent 
thought he was entitled to. In the face of this evidence, we must 
necessarily conclude that the price agreed upon at the August 18th 
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meeting is the price for which respondent is liable. While it may 
be true that the last shipment, which left Los Angeles on August 16, 
1948, was not unloaded before respondent departed from Santa Fe 
for the August 18th meeting in Los Angeles, so that respondent did 
not have in his hands at the meeting the information as to the quality 
of the last shipment, this does not affect the question of agreed price. 
It goes only to the matter of credits claimed because of inferior 
quality, of which more will be said later. As to the matter of agreed 
price, the meeting of August 18th and the agreement reached at that 
time is conclusive. At that meeting, respondent asserted claims for 
credits because of alleged overcharges totalling $717.38 (Respondent’s 
exhibit #21). Such claims for credit were based on the daily market 
reports, which respondent put before complainant at the meeting. 
The evidence is clear as to the outcome of the meeting and the total 
credits allowed. The nineteen credit and debit slips which respondent 
has put in evidence as exhibit #1 reflect the agreement of the parties. 
Although it is contended that some of the amounts debited should have 
been credited, we are inclined to accept complainant’s explanation 
that the debit slips were put through only to facilitate accounting. 
These were not credits given in addition to those previously given; 
instead they covered the entire series of transactions. Therefore the 
accounting at this point was in the nature of a final accounting and 
might well have included corrections of errors detected, rather than 
postponing them to some later time. We conclude therefore that the 
total agreed price was as set forth in the fifty-one invoices, $32,359.90, 
and that the total credits and allowances amount to $26,984.88, as 
admitted in the complaint, plus $180, the amount of check No. 4137 
cashed by complainant, which complainant admitted, at the hearing, 
had not been credited, thus leaving a balance due of $5,195.02. 

As to inferior merchandise shipped, the record shows clearly that 
complainant promised to furnish only top quality produce. It also 
shows clearly that in many instances other than top quality merchan- 
dise was delivered, and that in some instances complainant instructed 
his buyer to purchase inferior produce. Decisions under the Perish- 
able Agricultural Commodities Act have uniformly held that the 
measure of damages for breach of warranties as to quality is the dif- 
ference between the value of the merchandise actually received and 
the value of merchandise of the quality ordered. National Produce 
Company v. Dickinson Produce Company, 6 A. D. 914; Frosty foods 
Products Company v. Polar Ice & Cold Storage Company, 8 A. D. 
1272; Uniform Sales Act, Section 69 (7). Here respondent has made 
no showing as to the actual damages suffered, but instead has at- 
tempted to write off completely the entire purchase price of the pro- 
duce to which he had objections. Since we are unable to determine 
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the extent of the damage, we must hold that respondent has failed 
to sustain his burden of proof in this matter. 

Respondent’s failure to pay the balance of the agreed price is a 
violation of section 2 of the Act, and therefore respondent should pay 
to complainant, as reparation, the sum of $5,375.02 less $180.00, the 
amount of the uncredited payment. Respondent’s counterclaim 
should be dismissed. 

ORDER 


Within 30 days from the date of this order, respondent shall pay to 
_complainant, as reparation, $5,195.02, with interest thereon at the rate 
of 5 percent per annum from September 1, 1948, until paid. 

Respondent’s counterclaim is hereby dismissed. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2499) 


H. N. Srnger v. Atiten C. Miniter anv Cuirrorp L. Mier. PACA 
Doc. No. 5215. Decided July 7, 1950. 


Unlawful Rejection—F. O. B. Acceptance—Damages 


Where complainant contracted to sell respondents a carload of Delicious and 
Red Delicious apples “f. o. b. acceptance” and the carload of apples shipped 
was rejected by respondents who claimed the apples were Starking Red 
Delicious which is not considered by the produce trade to be either Delicious 
or Red Delicious, held, that under the “f. o. b. acceptance” term respondents 
had no right of rejection; that because they rejected the shipment respond- 
ents were barred from claiming a breach of contract on the part of com- 
plainant as a defense, and, therefore, reparation should be awarded com- 
plainant against respondent in the amount of the difference between the 
contract price and the net proceeds from resale of the rejected apples.* 


Messrs. Golbus ¢ Golbus, of Chicago, Illinois, for complainant. Messrs. Allen C. 
Miller and Clifford L. Miller, of Claverack, New York, respondents pro se. 
Mr. E. D. Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.). 
Informal complaint was made May 11, 1949. Formal complaint was 
filed August 19, 1949, alleging that complainant sold a shipment of 
apples to respondents on or about April 30, 1949, but that respondents 
refused to accept the apples and that as a result complainant sus- 
tained a loss of $1,130.67, no part of which has been paid. An investi- 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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gation was made by the Regulatory Division of the Fruit and Vege- 
table Branch and copy of its report thereof was served upon complain- 
ant’s attorneys on September 12, 1949. On the same date, copies of 
the report of investigation and the formal complaint were served upon 
respondents. 

Respondent Allen C. Miller filed an answer December 6, 1949, ad- 
mitting that he purchased the apples from complainant but alleging 
that the contract called for Red Delicious and regular Delicious apples ; 
that complainant shipped Starking Red Delicious apples in breach of 
the contract ; and that therefore the rejection was with reasonable cause. 

Since neither party requested an oral hearing, the proceeding is 
conducted under the shortened method of procedure provided for in 
section 47.20 of the rules of practice (7 CFR 47.20). Complainant 
filed an opening statement and a statement in reply. Respondent Al- 
len C. Miller filed an answering statement. 


FINDINGS OF FACT 


1. Complainant is an individual, H. N. Singer, whose address is 39 
South Water Market, Chicago, Illinois. 

2. There are two respondents; one, Allen C. Miller, is an individual, 
the other, Laura H. Miller, is an individual trading as Clifford L. 
Miller. The address of both respondents is Claverack, New York. 
Neither respondent was licensed at the time of the transaction com- 
plained of herein, but both were subject to license under the act. Sub- 
sequently, Allen C. Miller was issued a license after the payment of 
arrearage to cover the period beginning March 24, 1949. Laura H. 
Miller, trading as Clifford L. Miller, has also been issued a license, 
having paid arrearage to cover the time of the transaction. 

3. On or about April 30, 1949, the parties entered into a contract 

for the sale by complainant to respondents of 703 boxes of Washington 
Combination Extra Fancy and Fancy Red Delicious apples at $3.10 
per box and 137 boxes of Washington Combination Extra Fancy and 
Fancy Delicious apples at $2.85 per box, or a total purchase price of 
$2,569.75. A brokerage fee of $35 made a total contract price of 
$2,604.75. The basis of sale was f. o. b. acceptance basis government 
inspection at shipping point as follows: 
“COMBINATION EXTRA FANCY AND FANCY RED DELICIOUS COLOR 
THREE FIFTH OF STOCK SHOWING MOSTLY 75 TO FULL RED LESS 
THAN HALF OF 1% DECAY. COMBINATION EXTRA FANCY AND FANCY 
REGULAR DELICIOUS THREE FIFTH OF STOCK SHOWING MOSTLY 65 
to 90 GOOD RED BOTH VARIETIES MOSTLY FIRM RIPE SOME RIPE 
PRICES RED DELICIOUS ALL SIZES 3.10 FOB REGULAR DELICIOUS 2.85 
FOB PLUS BROKERAGE.” 
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4. The kind, quality, and condition of the apples represented by 
complainant were as certified by joint Federal-State of Washington 
inspections. 

5. On or about April 28, 1949, car FGEX 55994 containing 840 boxes 
of Red Delicious and Delicious apples was shipped from Pateros, 
Washington, to complainant in Chicago, Illinois. 

6. Car FGEX 55994 was diverted to complainant advise respond- 
ents at Hudson, New York. Upon arrival at destination on or about 
May 10, 1949, a Federal inspection, limited to accessible portions of 
the load, disclosed boxes of apples stamped “Starking Red Delicious.” 
- The shipment was rejected to complainant by respondents for this 
reason. 

7. The apples in FGEX 55994, after rejection by respondents, were 
diverted to Boston, Massachusetts, for sale at auction and complainant 
realized net proceeds of $1,474.08, or $1,130.67 less than the total 
contract price. 

8. Formal complaint was filed August 19, 1949, which was within 
nine months after the cause of action accrued. 


CONCLUSIONS 


The contract of sale involved in this controversy specified 840 boxes 
of Red Delicious and Delicious apples. The agreed basis of sale was 
f.0.b. acceptance. Respondents rejected the carload of apples shipped 
by complainant. Respondent Allen C. Miller states that this action 
was justified because the car contained Starking Red Delicious apples 
and that Starking Red Delicious is not considered by the produce 
trade to be either Red Delicious or Delicious. As pointed out by 
complainant, respondents had no right of rejection under the agreed 
contract term “f. 0. b. acceptance.” In either the “acceptance” or “ac- 
ceptance final” forms of contract, the buyer must accept the produce in 
order to obtain any relief for breach of contract:by the seller. LZ. Gil- 
larde Company v. Joseph Martinelli and Company, Inc., 168 F. (2d) 
276, amended 169 F. (2d) 60 (1st Cir. 1948), cert. den. 335 U. S. 885 
(1948). Having rejected the shipment, respondents are liable to com- 
plainant for the loss sustained on resale and are barred from claiming 
breach of contract on the part of complainant as a defense. 

Despite the conclusion just stated, a few comments regarding the 
alleged breach with respect to variety of apples may be in order. It is 
stated by complainant that the terms “Red Delicious” and “Starking 
Red Delicious” are used interchangeably in the State of Washington 
to describe a particular type of Delicious apple. The Federal ship- 
ping point inspector certified that the carload contained Delicious and 
Red Delicious apples. Respondent Allen C. Miller submitted as part 
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of his answer to the formal complaint a letter received from G. H. 
Howe, Associate Professor of the New York State Agricultural Exper- 
iment Station at Cornell University, Geneva, New York. This letter 
is quoted in full as follows: 


“Starking is one of a great many red-colored sports of the original Delicious. 
The first Delicious apple to be introduced was a striped red apple. It was put in 
the trade by Stark Bro.’s Nurseries & Orchards Co., Louisiana, Missouri, many 
years ago. The proper name for this first Delicious is ‘Delicious’ but it has often 
een called Stark Delicious. 

“How many red-colored sports or mutations of Delicious have been discovered 
is difficult to know. One horticulturist stated that over a hundred had been 
found. We have a number growing here at the Station, besides Starking, prob- 
ably a dozen or more of distinct origin. Perhaps the two best known red sports of 
the variety are Starking, the first one to be introduced, and Richared. It is 
generally conceded that Richared is the better of the two because it does not get 
quite as dark red. Starking is often so dark as to have a liver color and then 
the fruit is unattractive. All of the color sports have a solid red skin showing 
no striping, the depth of the red varying somewhat in the different sports. 

“Anyhow, the original Delicious was a red striped apple and the sports, many 
often called Red Delicious, are solid red in color without striping.” 


Contrary to the view of respondent Allen C. Miller, this letter indi- 
cates to us that the general term “Red Delicious” includes “Starking 
Red Delicious.” On the basis of the evidence before us, it appears that 
the apples shipped by complainant to respondent were in accordance 
with the contract. 

We conclude that respondents’ rejection of the shipment of apples 
was without reasonable cause and in violation of section 2 of the act. 
The resale of the apples by complainant appears to have been prompt 
and for the best prices obtainable. Reparation should be awarded 
complainant against respondents in the amount of $1,130.67, the dif- 
ference between the contract price and the net proceeds from the resale. 
The facts should be published. 


ORDER 


Within 30 days from the date of this order, respondents shall pay 
to complainant, as reparation, $1,130.67, with interest thereon at the 
rate of 5 percent per annum from June 1, 1949, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


899722—50—_5 
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(No. 2500) 


Tri-State Propuce Company v. JoHN H. Barr Company. PACA 
Doe. No. 5104. Decided July 7, 1950. 


Reparation—Excessive Brokerage Fees 


Where complainant entered into a contract with respondent under the terms of 
which complainant promised to give respondent an opportunity to sell one 
half of complainant’s 1947 cantaloup deal at a brokerage of $30 per carload, 
and because of market conditions respondent was able to market only 
approximately one-fifth of complainant’s crop, held, respondent is entitled 
to brokerage fees at $30 per carload for the number of carloads it actually 
marketed, and such amount as respondent withheld from the proceeds in 
excess thereof was wrongfully withheld in violation of the act.* 


Tri-State Produce Company, of Pecos, Texas, complainant pro se. Mr. Earl G. 
Strohl, of Phoenix, Arizona, for respondent. Mr. Edwin S. French, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a et seq.), 
instituted to recover the amount of $550 alleged to have been wrong- 
fully withheld as brokerage fees in excess of the amount which re- 
spondent had a right to withhold from the proceeds of sales of certain 
carloads of cantaloups which moved in interstate commerce in June 
and July, 1947. 

Informal complaint was received by the Department on October 
30, 1947. Formal complaint was filed March 2, 1948. Copies of the 
report of investigation made by the Fruit and Vegetable Branch were 
served on the parties on February 14, 1949, and respondent was served 
with a copy of the formal complaint on the same day. On March 
11, 1949, respondent filed an answer. A hearing was held in Phoenix, 
Arizona, on September 29, 1949, at which James M. Williams, sole 
proprietor of the Tri-State Produce Company, complainant, appeared 
on his own behalf and presented two other witnesses. Respondent 
was represented by its authorized agent, who called as a witness 
Thomas B. Barr, a partner of the John H. Barr Company, and offered 
in evidence the deposition of John H. Barr, another partner of that 
company. 

FINDINGS OF FACT 

1. Complainant is an individual, J. M. Williams, doing business 
as Tri-State Produce Company, whose post-office address is Box 996, 
Pecos, Texas. 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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2. Respondent, John H. Barr Company, is a partnership composed 
of John H. Barr, Ernest W. Johnson, and Thomas B. Barr, whose 
post-office address is 615 Security Building, Phoenix, Arizona. At 
the time of the transactions involved herein, respondent was licensed 
under the act. 

3. In 1946 and the early part of 1947 respondent performed a variety 
of services for complainant in preparation for complainant’s 1947 
cantaloup deal. Respondent negotiated the purchase of shook for 
complainant, found a prospective packing-house foreman, advised on 
the matter of refrigeration, informed complainant of the proposed 
operations of other growers, and furnished information as to the 
general outlook for the coming season. Respondent performed such 
services with the expectation that it would be allowed to participate, 
as a broker, in selling a part of complainant’s 1947 crop. Complainant 
solicited respondent’s help in these matters and expected to utilize 
respondent’s services as a broker to assist in the marketing of the crop 
because complainant felt that he could not sell his entire output through 
his own marketing facilities. 

4. On or about April 15, 1947, complainant and Mr. John Barr 
visited the fields together and at that time entered into an oral agree- 
ment for the marketing of the 1947 crop. The parties then roughly 
estimated that the 200-odd acres planted would yield about 100 car- 
loads of cantaloups. Under the contract, respondent was to have the 
opportunity to sell one-half of the carloads of cantaloups shipped, 
and was to be paid a brokerage fee of $30 for each carload which it 
sold. Complainant was to sell the other half of the crop through his 
own marketing facilities. Complainant reserved the States of Texas. 
and Louisiana for his own sales. All shipments were to be financed 
by complainant. Complainant did not guarantee respondent payment 
of brokerage fees for any definite number of carloads. 

5. During the actual harvesting and marketing of the crop, respond- 
ent performed further miscellaneous services by way of keeping com- 
plainant informed, by long-distance telephone, of market conditions 
and by furnishing a man at respondent’s expense for 16 days to help 
with the packing and shipping at complainant’s packing house. 

6. Instead of the estimated 100 carloads of cantaloups, complainant 
harvested a crop of only 77 carloads or carload equivalents. 

7. Throughout the season the parties were in constant contact by 
telephone. As each car was loaded, complainant offered it to respond- 
ent to sell. However, because of market conditions outside of Texas 
and Louisiana, respondent was able to sell only two carloads, to dis- 
pose of six others through other brokers, thereby incurring double 
brokerage expenses, and to place seven others on consignment with 
commission houses. Thus respondent actually handled a total of only 
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fifteen cars, and was able to sell only two of these. Since respondent 
was unable to sell any greater number to complainant’s advantage, 
all other shipments were sold by complainant through his own market- 
ing facilities, by mutual agreement of the parties. 

8. At no time did complainant refuse respondent an opportunity 
to sell any carload. 

9. On or about. August 2, 1947, respondent rendered an accounting 
for the 15 carloads of cantaloups which it had handled, and as a part 
thereof deducted $1,000 as “handling charge on entire deal”, taking 
the position that, although the contract guaranteed respondent 4 
’ brokerage fee of $1,500 (50 cars at $30 per car), it was willing to 
reduce this amount to $1,000 because the crop was below expectations, 

10. Informal complaint was filed within 9 months after the cause 
of action accrued. 


CONCLUSIONS 


On or about April 15, 1947, complainant and Mr. John Barr visited [ 


the fields together and entered into an oral contract for the marketing 
of complainant’s 1947 crop of cantaloups. At that time it was esti- 
mated that the yield would be about 100 carloads. Because complain- 
ant felt that he could not sell 100 carloads himself, but instead would 
need help in marketing a tonnage of that size, he engaged respondent 


to dispose of what he himself could not handle. Evidently complain- 


ant thought he could sell about one-half of this estimated yield 
through his own marketing facilities in Texas and Louisiana. There- 


fore, complainant agreed to allow respondent to sell the other half f 
at a fixed brokerage of $30 per car, all cars to be financed by com- [ 


plainant. 


Respondent construes this contract to mean a guarantee to it of 3 
$1,500 in brokerage fees (50 cars times $30), which sum respondent [ 


was to be paid regardless of the size of the crop or even the number 
of carloads actually sold by it. Respondent’s present position is that, 
although it has a legal right to that amount under the contract, it is 
willing to reduce such amount to $1,000 since complainant did not 
realize the profit he expected from the deal. 

Complainant, on the other hand, insists that he promised only to 
offer one-half of his crop to respondent to sell, and to pay respondent 
only for the portion thereof respondent actually sold. Complainant 
denies that any sum was guaranteed to respondent. In accordance 
with this construction, complainant is willing to allow respondent 
brokerage fees totalling $450 for the 15 carloads which were actually 
disposed of through respondent. Therefore, complainant claims, in 
this proceeding, a right to the difference between the $1,000 withheld 
by respondent and the $450 which he believes should have been 
withheld. 
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The evidence clearly supports complainant’s construction. The 
figure of 50 carloads which respondent claims was the basis of the 
guarantee is of almost no significance. It was early in the growing 
season and the plants were very young when the parties visited the 
fields together and roughly estimated that the crop would be about 
100 carloads. That one-half of the crop would fill 50 cars was mere 
hopeful speculation. The parties realized at the time that the fields 
might easily produce more, or considerably less, than 100 carloads 
of cantaloups, or even none at all. Therefore, it is unreasonable to 
believe that complainant would bind himself to any guarantee on such 
a tenuous basis. That he would promise, in advance, to pay $1,500 
for a service which he might not need or which respondent might not 
be able to render, such sum to be paid out of profits which he might 
never realize, seems extremely unlikely. We conclude that no definite 
sum was guaranteed to respondent. Complainant promised only to 
pay $30 for each carload actually sold through respondent, and to 
offer respondent one-half of the cars loaded with which to make 
such sales. 

Necessarily implicit in a contract of brokerage of this kind is an un- 
derstanding that if, for any reason, the broker is unable to perform 
the services for which he was engaged, that is, if he is unable to sell 
his allotted portion of the crop to the owner’s best advantage, the 
broker cannot insist upon being given his share of the production to 
sell at disastrous losses, nor upon being paid by the grower for services 
which the grower had to perform for himself. This is apparent if we 
look back to the reason for engaging the broker in the first place. 
Complainant contracted for respondent’s services in marketing these 
cantaloups only because complainant felt he could not sell the entire 
tonnage himself, and therefore needed respondent’s assistance. Where 
respondent could not give such assistance, no duty arises to pay re- 
spondent therefor. 

That such was the implied agreement of the parties is evident from 
their conduct when this eventuality came about. Instead of the an- 
ticipated yield of 100 carloads, complainant harvested only enough 
cantaloups to fill 77 cars. Only 64 cars were loaded and shipped; the 
rest of the crop was sold by complainant in less than carload lots. 
Further, market conditions were such that respondent was unable to 
sell to complainant’s advantage one half of even this number of cars. 
Actually, respondent sold only two carloads, disposed of six others 
through other brokers, and placed another seven on consignment with 
commission houses. In other words, when complainant’s marketing 
problem turned out otherwise than was anticipated, complainant sold 
most of his cantaloups himself by agreement of the parties. We con- 
clude, therefore, that under the contract, complainant was to pay re- 
spondent for his assistance in marketing the crop only to the extent 
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such assistance was given. With due regard for the many services 
which respondent rendered in addition to its function as a broker, we 
believe respondent had a right to withhold only the agreed brokerage 
fee of $30 for the 15 carloads which is actually disposed of. Failure 
to remit to complainant the $550 withheld in excess of that which re- 


spondent had a right to withhold constitutes a violation of the act, 7 
Complainant should be awarded reparation in the amount of $550, 7 


plus interest, and the facts should be published. 


ORDER 
Within thirty days after the date of this order, respondent shall 


pay to complainant, as reparation, $550, with interest thereon at the [ 


rate of 5 percent per annum from August 1, 1947, until paid. 
The facts and circumstances as set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 2501) 
PACA Doc. No. 4925.* Decided July 7, 1950. 


Denial of Petition for Reconsideration or Rehearing 


Petition for reconsideration denied where no error found in previous decision 
holding that complainant’s actions constituted acceptance of apples and 
that the evidence was insufficient to establish complainant’s damages; and 
petition for rehearing denied where good reason not shown why additional 
evidence was not introduced at hearing.** 


Notice of Rejection of Commodity for Breach of Warranty 


Where there is a breach of warranty by seller, buyer must give notice to seller 
of intention to reject or rescind, and notice of intention to sell apples for 
account. of whom concerned. Seller must be given a reasonable opportunity 
to make other disposition of apples.** 


Mr. James B. Radetsky, of Denver, Colorado, for complainant. 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION OR FOR 
REHEARING 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C., 1946 ed., 499a et seq.), 
an order was entered on January 4, 1950, dismissing the complaint. 
The order was based upon the conclusion that, in violation of section 
2 of the act, respondent had failed properly to brace and to load a 
shipment of Transparent apples sold and delivered by respondent to 

*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 


**Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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complainant; that complainant at first refused but later accepted de- 
livery of the apples; that complainant sustained damages as a result 
of respondent’s breach; but that there was insufficient evidence to 
establish the amount of such damages. Copies of the order were 
served by registered mail upon both parties on January 9, 1950. On 
January 16, 1950, and within the time provided by the rules of prac- 
tice, complainant filed a petition for reconsideration of the order of 
January 4, 1950, and, in the alternative, a petition for rehearing. 
Complainant’s contentions are to the effect that the Secretary erred 
in concluding that complainant accepted the apples, and erred in 
concluding that there was insufficient evidence of record to establish 
the amount of damages. Request is made that the order of January 
4, 1950, be set aside and reparation awarded as originally prayed for 
in the complaint. Complainant seeks reopening of the hearing for 
the introduction of additional evidence in the event the relief sought 
is not granted on the basis of its petition for reconsideration. 

The question whether complainant accepted or rejected the apples 
is a question of fact which, were this case being tried in a court of 
law, would be for the jury. Baker v. J. C. Watson Co., 134 P. 2 (d) 
613 (Sup. Ct. Idaho 1943). We found in our previous order that com- 
plainant at first rejected then accepted the shipment. There is some 
evidence of record which would tend to support an argument either 
that complainant rejected the shipment and is entitled to damages; 
or that complainant was entitled to rescind the sale, elected to do so, 
offered to return the apples, and is entitled to return of the purchase 
price paid, less the amount received on resale. However, there are 
some fatal deficiencies in the evidence which might otherwise estab- 
lish a right to either of these remedies. Such deficiencies include the 
absence of a showing of the exact time and date of notice by com- 
plainant to the broker or to respondent that complainant intended to 
reject the apples or rescind the sale; and an absence of a showing of 
notice by complainant to the broker or to respondent that complainant 
was handling the apples for the account of whom concerned. Com- 
pare, e. g.; Bagwell v. Susman et al., 165 F. (2d) 412 (C. C. A. 6th, 
1947) ; Reed & Prince Mfg. Co. v. Lear, Inc., 78 F. Supp. 394 (W. D. 
Mich. 1948). Also, there is no showing that respondent was given a 
reasonable opportunity to dispose of the apples after notice of com- 
plainant’s refusal to accept. Compare, e. g., Descalzi Fruit Company 
v. William 8. Sweet & Son, Inc., 75 Atl. 308; Grainger Brothers Com- 
pany v. G. Amsinck & Company, 15 F. (2d) 329; White v. Schweitzer 
et al., 221 N. Y. 461 (1947), 117 N. E. 941. 

Complainant contends that it handled the apples only under pro- 
test and upon order of the Department. Records of the Department, 
of which we take official notice, show that, when the controversy was 
first brought to his attention, Mr. T. C. Curry, Chief of the Regulatory 
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Division, suggested to complainant that it accept the shipment and 
thereafter file claim against either the carrier or the shipper. The 
Department does not have authority under the act or regulations to: 
order a buyer to accept a shipment. Mr. Curry’s advice was not in 
form or substance an order. It was a recommendation and nothing 
more. It has long been recognized judicially that, under circum- 
stances similar to those in question, it may be clearly the best thing 
to do, from a business standpoint, for the buyer, in order to prevent a 
needless sacrifice of perishables, to sell the goods at once and leave the 
question whether they fulfilled contract requirements to subsequent 
determination. Descalzi Fruit Co. v. William S. Sweet & Son, Inc., 
supra. Furthermore, for breach of warranty by respondent, com- 
plainant had several alternative remedies, as set forth in § 69 of the 
‘ Uniform Sales Act (adopted in both the States of Washington and 
Colorado). Where a buyer elects to rescind a contract and recover the: 
purchase price paid, for example, such remedy is not necessarily lost 
by reason of the fact the buyer subsequently proceeds with the han- 
dling of the goods, either upon the recommendation of the Department 
or otherwise. Under § 69 (5) of the Uniform Sales Act, where a seller: 
refuses to accept the offer of a buyer to return the goods, the buyer 
thereafter holds the goods as bailee for the seller. There are, however,. 
certain requisites to a buyer’s claim for damages upon rejection, or. 
for return of the purchase price upon rescission of a contract. As. 
pointed out above, we are unable to conclude from the evidence before: 
us that complainant is entitled to either of these remedies. 

The complaint filed in this proceeding is based on the premise that 
the apples had been accepted. Complainant prayed for damages. 
based upon the difference between the value of apples as contracted for 
and the value of those delivered, and evidence was submitted in sup- 
port of this theory. Our previous order treated complainant’s actions. 
as constituting an acceptance of the shipment. We find no error in 
that conclusion. 

With respect to complainant’s contention that the Department 
erred in holding that there was insufficient evidence to establish com- 
plainant’s damages, we think this question was sufficiently considered 
in our previous order. 

In our opinion the order of January 4, 1950, is supported by the 
evidence of record and by applicable law. Complainant’s petition for 
reconsideration is hereby dismissed without prior service upon 
respondent. 

With respect to the petition for rehearing, complainant has not 
shown good reason why its additional evidence was not introduced at 
the hearing held on March 10, 1949. Complainant’s petition for re- 
hearing is hereby dismissed without prior service upon respondent. 

Copies hereof shall be served upon the parties. 
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(No. 2502) 
PACA Doce. No. 5051.* Decided July 7, 1950. 


Dismissal—Stipulation between Parties 


The complaint is dismissed pursuant to a stipulation between the parties. 

Mr. Don M. Tunstall, of Yakima, Washington, for complainant. Mr. Ernest Falk, 
of Yakima, Washington, for respondent. Mr. C. Carlile Carlson, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.). 
The formal complaint was filed on July 7, 1948, for the recovery of 
damages allegedly sustained as a result of respondent’s failure to 
pay the full purchase price for 15 carloads of Bosc pears. Respondent 
filed an answer on November 8, 1948, and requested an oral hearing. 

In a document dated June 1, 1950, complainant and respondent, 
through their attorneys, stipulated that all issues and claims involved 
in the proceeding had been fully settled between the parties, and that 
the proceeding be dismissed with prejudice. Accordingly, the com- 
plaint filed herein is dismissed. 

Copies hereof shall be served upon the parties. 


(No. 2503) 


Hoiuanp River GArpens Company Lap. v. Matcotm M. Pettit. 
PACA Doc. No. 5334. Decided July 10, 1950. 


Failure to Pay Purchase Price—Default 


Where complainant alleged failure of respondent to pay the agreed purchase 
price of a truckload of celery and lettuce sold to and accepted by respondent, 
and the latter failed to file an answer, held, respondent’s failure to file an 
answer constitutes an admission of the facts alleged in the complaint, and 
his failure to pay the agreed price is a violation of section 2 of the act for 
which reparation should be awarded complainant.** 


Holland River Gardens Co., Ltd., of Bradford, Ontario, Canada, complainant 
pro se. Mr. Webster P. Mawson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
**Reference to other points involved in this case will be found in Index-Digest and 


Subject-Index in this issue of Agriculture Decisions.—Ed. 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a et seq.), 
instituted to recover the purchase price of a truckload of celery and 
lettuce sold by complainant to respondent on or about September 24, 
1949. Informal complaint was received by the Department on Oc- 
tober 31, 1949, and a formal complaint was filed March 29, 1950. 

A copy of the formal reparation complaint and a copy of the report 
of investigation made by the Fruit and Vegetable Branch were served 
on respondent by registered mail on April 12, 1950. On April 8, 

"1950, complainant received a copy of the report of investigation. 

At the time of service of the complaint, respondent was notified in 

_ writing that he had 20 days from the time he received the complaint 
in which to file a formal answer, and that, in accordance with section 
47.8 (c) of the rules of practice, failure to file an answer would con- 
stitute an admission of the facts alleged in the complaint. Respondent 
has failed to file an answer, and this proceeding is disposed of on 
the basis of such default. 


FINDINGS OF FACT 


1. Complainant, Holland River Gardens Company, Ltd., is a cor- 
poration whose post office address is Bradford, Ontario. 

2. Respondent is an individual, Malcolm M. Pettit, whose post office 
address is Burt, New York. At the time of the transaction involved 
herein, respondent was licensed under the act. 

3. On or about September 24, 1949, in the course of foreign com- 
merce, complainant sold to respondent, by oral contract, 100 cases 
of green celery at $1.90 per case, 67 cases of size 36 head lettuce at 
$3.50 per case, and 13 cases of size 48 head lettuce at $4.00 per case, 
total price $476.50 loaded on respondent’s truck at Bradford, Ontario. 

4, Respondent accepted the commodities in compliance with the 
oral contract and was allowed to depart with the truckload from com- 
plainant’s place of business at Bradford, Ontario, but has since failed, 
neglected, and refused to pay complainant the agreed purchase price 
thereof. 

5. Informal complaint was filed within nine months after the cause 
of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer in this proceeding consti- 
tutes an admission of the facts alleged in the complaint as provided 
in the rules of practice (7 CFR 47.8 (c)). 

The facts thus admitted are that complainant sold to respondent 
100 cases of green celery at $1.90 per case, 67 cases of size 36 head 
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lettuce at $3.50 per case, and 13 cases of size 48 head lettuce at $4.00 
per case, total agreed price $476.50, f. o. b. respondent’s truck at Brad- 
ford, Ontario; that respondent accepted the commodities in compli- 
ance with the contract, but has since failed, neglected, and refused to 
pay the agreed purchase price or any part thereof. 

Respondent’s failure to pay the agreed price is in violation of section 
2 of the act. Complainant should be awarded reparation in the 
amount of $476.50, plus interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $476.50, with interest thereon at the 
rate of 5 percent per annum from October 1, 1949, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2504) 
PACA Doc. No. 5266.* Decided July 10, 1950. 


Dismissal—Settlement between Parties 
Reparation complaint dismissed at complainant’s request upon settlement of 
controversy by agreement of the parties. 


Complainant pro se. Mr. James W. Nelson, of Altoona, Pennsylvania, for 
respondent. Mr. Webster P. Maxson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER OF DISMISSAL 


This a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.). 
Formal complaint was filed December 27, 1949, alleging failure of 
respondent to pay its share of the loss sustained on a carload of 
tomatoes shipped from Texas January 8, 1949, and marketed on a joint 
account basis by complainant and respondent. Respondent filed an 
answer on February 1, 1950, and requested an oral hearing. 

By letter dated June 10, 1950, complainant notified the Department 
that the parties had made an amicable settlement of the dispute and 
authorized dismissal of the complaint. Accordingly, the complaint 
filed herein is dismissed. 

Copies hereof shall be served upon the parties. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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(No. 2505) 
PACA Doc. No. 5350.* Decided July 10, 1950. 


Dismissal—Settlement between Parties 


Where complainant’s attorney notified the Department that the parties had 
amicably settled the dispute and authorized dismissal of the complaint, com- 
plaint is dismissed. 


Mr. Aubrey C. Evans, of New Orleans, Louisiana, for complainant. Respondent 
pro se. Mr. HE. D. Mulville, Presiding Officer. 


* Decision by Thomas J. Flavin, Judicial Officer 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.). 
Informal complaint was received November 9, 1949. Formal com- 
plaint was filed March 22, 1950, alleging that complainant sold to 
respondent one carload of bananas for a total purchase price of | 
$1,147.50, but that respondent failed to pay the purchase price or any 
part thereof. 

By letter dated June 7, 1950, complainant’s attorney notified the 


Department that the parties had reached an amicable settlement of 
the dispute and authorized dismissal of the complaint. Accordingly, 
the complaint filed herein is dismissed. 

Copies hereof shall be served upon the parties. 


(No. 2506) 


Harry Kier & Co. v. Marcoris Brorners. PACA Doc. No. 5372. 
Decided July 12, 1950. 


Failure to Pay Balance of Purchase Price—Default 


Where complaint alleged that complainant sold 15 baskets of yams to respondent 
who failed to pay the full purchase price, and where respondent failed to 
file an answer, held, his failure to file an answer constitutes an admission of 
the facts alleged in the complaint, and his failure to pay complainant the 
balance due is a violation of the act for which complainant is entitled to an 
award of reparation.** 


Harry Klein & Co., of New York, complainant pro se. Mr. EH. D. Mulville, Presid- 
ing Officer. 
Decision by Thomas J. Flavin, Judicial Officer 
*As explained in Prefatory Note, the identities of the parties are not disclosed.—Hd. 


**Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 499a et seg.). Infor- 
mal complaint was received Oétober 20, 1949. Formal complaint was 
filed April 18, 1950, alleging failure on the part of respondent to pay 
the purchase price for 15 baskets of yams. 

The Regulatory Division of the Fruit and Vegetable Branch made 
an investigation and a copy of its report thereon was served on com- 
plainant May 18, 1950. Copies of the formal complaint and the re- 
port of investigation were served on respondent on May 19, 1950. 

At the time of service of the complaint, respondent was notified im 
writing that an answer should be filed within 20 days thereafter, and 
that, in accordance with section 47.8 (c) of the rules of practice, fail- 
ure to file an answer would constitute an admission of the facts alleged 
in the complaint. Respondent has failed to file an answer and this 
proceeding is disposed of on the basis of such default. 


FINDINGS OF FACT 


1. Complainant, Harry Klein & Co., is a partnership composed of 
Harry Klein and Fanny Klein, whose address is 345 Washington 
Street, New York. 

2. Respondent, Margolis Brothers, is a partnership composed of 
Abraham Margolis and Maurice Telelov, whose address is P. O. Box 
285, Springfield, Massachusetts. At the time of the transaction 
involved herein, respondent was licensed under the act. 

3. On or about August 8, 1949, in the course of interstate commerce, 
complainant sold to respondent through respondent’s broker, Scotto- 
Siegal Company, 15 baskets of yams at $4.50 per basket or a total sales 
price of $67.50. 

4. Complainant delivered from its store in New York to respondent’s 
truckman for transportation to respondent in Massachusetts produce 
that conformed with the terms of the contract as to kind, quality and 
size. 

5. On or about August 12, 1949, respondent returned 14 baskets of 
yams and unloaded them near complainant’s store. Respondent’s 
truckman advised complainant that these 14 baskets of yams were 
those previously purchased from complainant by respondent. 

6. Complainant repacked and resold the returned yams for $21 or 
$46.50 less than the total contract price. 

7. Respondent paid complainant $4.50 for one basket of yams thus 
reducing the amount to $42.00, no part of which has been paid. 

8. Informal complaint was filed October 20, 1949, which was within 
nine months after the cause of action accured. 
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CONCLUSIONS 


Failure of respondent to file an answer to the complaint constitutes 
an admission of the facts alleged in the complaint as provided for in 
the rules of practice (7 CFR 47.8 (c) ). 

The record in this proceeding discloses that complainant sold to 7 
respondent 15 baskets of yams at $4.50 per basket, or a total of $67.50. | 
Produce conforming with the terms of the contract was shipped to re- 
spondent and one basket was retained and paid for by respondent. 
Respondent, with the intent of returning the remaining 14 baskets of 
yams, left them in the vicinity of complainant’s store and notified 
~ complainant. The facts are not clear with respect to whether this was 
a proper return and acceptance by complainant. Complainant how- 
ever repacked and resold the 14 baskets of yams for $21, apparently 
for respondent’s account. This, together with the payment of $4.50, 
left a balance of $42.00, no part of which has been paid by respondent. 

Respondent’s failure to pay the full contract purchase price is in 
violation of section 2 of the act. Complainant should be awarded repa- 7 
ration in the amount of $42.00, with interest, and the facts should be © 
published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $42.00, with interest thereon at the rate 
of 5 percent per annum from September 1, 1949, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2507) 


Louis Zwick & Son v. M. Lonco & Sons, Inc. PACA Doc. No. 5376. 7 
Decided July 13, 1950. 


Failure to Pay Purchase Price—Default 


Where respondent failed to pay complainant for a quantity of mixed vegetables 
and also failed to file an answer to the formal complaint, held, that respond- 
ent’s failure to file an answer constitutes an admission of the facts alleged 
in the complaint, and his failure to make payment is a violation of section 2 of 
the act for which complainant is entitled to an award of reparation.* 


Mr. Arthur Slavin, of New York, New York, for complainant. Mr. EL. D. Mulville, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


*Reference to other points involved in this case will be found in Index-Digest ana 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 499a et seg.). Informal 
complaint was received May 11, 1949. Formal complaint was filed 
April 18, 1950, alleging that complainant sold a quantity of mixed 
vegetables to respondent on or about March 22, 1949, which were 
inspected and accepted by respondent, but that respondent failed to 
pay complainant the agreed purchase price of $360. 

An investigation was made by the Regulatory Division of the Fruit 
and Vegetable Branch and a copy of its report thereon was served upon 
complainant’s attorney May 25, 1950. On May 26, 1950, copies of the 
report of investigation and formal complaint were served upon 
respondent. 

At the time of service of the complaint, respondent was notified in 
writing that an answer should be filed within 20 days thereafter and 
that in accordance with section 47.8 (c) of the rules of practice failure 
to file an answer would constitute an admission of the facts alleged in 
the complaint. Respondents has failed to file an answer and 
this proceeding is disposed of on the basis of such default. 


FINDINGS OF FACT 


1. Complainant, Louis Zwick & Son, is a partnership composed of 
Louis Zwick and Joseph Zwick, whose address is 204 Franklin Street, 
New York, N. Y. 

2. Respondent, M. Longo & Sons, Inc., is a corporation whose 
address is 43 Hemlock Street, Providence, Rhode Island. At the time 
of the transaction complained of herein respondent was licensed under 
the act. 

3. On or about March 22, 1949, in the course of interstate commerce, 
complainant sold to respondent 10 hampers of chicory at $3.25, 15 
bushels red peppers at $2.50, 25 bushels choice peppers at $2.50, 40 
bushels fancy peppers at $4.50, 10 crates red cabbage at $3.25, and 5 
crates curly parsley at $3.00, for a total purchase price of $360.00, 
f. o. b. New York. 

4. The produce was inspected and accepted by the respondent’s 
agent at the point of shipment on or about March 22, 1949, and shipped 
in interstate commerce from New York to the respondent’s place of 
business in Rhode Island. 

5. Respondent has failed to pay complainant the purchase price 
of $360.00, plus $3.09 protest fees on negotiable instruments tendered 
as conditional payment. 

6. Informal complaint was received May 11, 1949, which was within 
nine months after the cause of action accrued, 
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CONCLUSIONS 


Failure of respondent to file an answer to the complaint constitutes: 
an admission of the facts alleged in the complaint as provided for in 
the rules of practice (7 CFR 47.8 (c)). 

Complainant sold chicory, peppers, cabbage and parsley to respond- 
ent for an agreed sales price of $360.00. The produce was inspected 
and accepted by respondent, but respondent failed to pay the purchase 
price. Respondent gave complainant promissory notes as conditional 
payment for the purchase price of $360.00, but they were not honored 
when presented for payment and complainant incurred an additional 
expense of $3.09 in protest fees. Respondent has not paid complain- 
ant the amount due of $363.09 or any part thereof. 

Respondent’s failure to pay the agreed sales price and protest fees. 
is in violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $363.09, with interest, and the facts. 
should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $363.09, with interest thereon at the 
rate of 5 percent per annum from April 1, 1949, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2508) 


Kennets E. Paris v. Utan Potato House. PACA Doc. No. 5375. 
Decided July 14, 1950. 


Failure to Account and Pay—Default 


Where complainant alleged that he consigned onions to respondent to be sold 
for his account and that respondent failed to pay complainant the amount 
due, and where respondent failed to file an answer, held, respondent’s failure: 
to file an answer constitutes an admission of the facts alleged in the com- 
plaint, and its failure to account and pay for the produce is a violation of 
the act for which complainant is entitled to an award of reparation.* 


Mr. Kenneth E. Paris, of Coolidge, Texas, complainant pro se. Mr. EH. D. Mul- 
ville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a e¢ seg.). Informal 


*Reference to other points involved in this case will be found in Index-Digest and. 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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complaint was received October 18, 1949. Formal complaint was re- 
ceived May 17, 1950, alleging that respondent failed to account to 
complainant for 568 sacks of onions sold for complainant’s account. 

The Regulatory Division of the Fruit and Vegetable Branch made 
an investigation and a copy of its report thereon was served upon 
complainant May 26, 1950. On the same date copies of the report of 
investigation and the formal complaint were served upon the re- 
spondent. 

At the time of service of the complaint respondent was notified in 
writing that an answer should be filed within 20 days thereafter and 
that, in accordance with section 47.8 (c) of the rules of practice, fail- 
ure to file an answer would constitute a waiver of hearing and an ad- 
mission of the facts alleged in the complaint. Respondent has failed 
to file an answer and this proceeding is disposed of on the basis of 
such default. 

FINDINGS OF FACT 


1. Complainant is an individual, Kenneth E. Paris, whose address 
is P. O. Box 1031, Coolidge, Texas. 

2. Respondent is an individual, Gene Finocchio, trading as Utah 
Potato House, whose address is in care of Wagner Bay Company, 144 
W. Third Street, Salt Lake City 4, Utah. At the time of the transac- 
tion involved in this proceeding, respondent was licensed under 
the act. 

3. On or about May 21, 1949, in the course of interstate commerce, 
complainant consigned to respondent to be sold for complainant’s 
account 568 sacks of onions. It was agreed that for the onions in 
good condition and which were sold by respondent, complainant would 
receive $1.50 per sack for the U. S. No. 1 stock and $1.25 per sack for 
the ungraded onions, and that respondent and complainant would share 
equally in the income from sales over and above these prices. 

4. The onions shipped to respondent in conformance with the terms 
of the contract were in bad condition and it was necessary for respond- 
ent to resort them before they could be sold. After the onions were 
reconditioned there were 180 sacks of good onions and respondent 
realized $282.40 on their sale. The net amount due complainant com- 
puted on the basis of the guarantee price for good onions plus one-half 
the amount from the sales price in exvess thereof is $255.32, no part of 
which has been paid by respondent. 

5. Informal complaint was received October 18, 1949, which was 
within nine months after the cause of action accrued. 


899722—50——6 
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CONCLUSIONS 


Failure of the respondent to file an answer to the complaint con- 
stitutes an admission of the facts alleged in the complaint as provided 
for in the rules of practice (7 CFR 47.8 (c) ). 

The record indicates that complainant consigned to respondent in 
interstate commerce a truckload of onions consisting of 25 sacks graded 
U. S. No. 1 and 543 sacks without grade designation. Respondent 
guaranteed complainant a return of $1.50 per sack for the good onions 
sold from the U. S. No. 1 lot, and $1.25 per sack for the good onions 
from the ungraded lot. The parties agreed to share equally in the 
income of the sale over and above the prices guaranteed. Respondent 
reconditioned the onions and sold the good ones for gross proceeds of 
$282.40. Complainant’s share in the proceeds is $255.32, no part of 
which has been paid by respondent. 

Respondent’s failure to pay complainant the amount due is in 
violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $255.32, with interest, and the facts should 


be published. 
ORDER 


Within 30 days from the date of this order respondent shall pay 
to complainant, as reparation, $255.32, with interest thereon at the 
rate of 5 percent per annum from June 1, 1949, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2509) 


J. P. McApams & Company v. Ganim’s Outpoor Market. PACA 
Doc. No. 5207. Decided July 17, 1950. 


Failure To Pay Balance of Purchase Price—Warranties—Implied Warranty 
of Merchantability 


Where respondent-buyer inspected and purchased 10 bags of potatoes, and con- 
tracted to purchase 40 more bags from the same carlot, held, there was an 
implied warranty of merchantability as to the 40 bags of potatoes and that 
since respondent failed to give sufficient notice of, or establish defect in 
the potatoes, complainant is entitled to an award of reparation in the 


amount of the balance of the purchase price.* 
Evidence—Insufficiency of Notice to Establish Defect in Commodity 


Where respondent claimed that potatoes delivered were defective and that 
notice of the defect was given promptly to complainant, held, the evidence 
is insufficient to establish either the defect or the giving of prompt notice.* 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions,— Ed. 
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Lack of Accord and Satisfaction by Acceptance of Payment 


Where respondent paid in full for produce claimed to have been defective, and 
later deducted from payment for other goods the damages allegedly sus- 
tained on the defective produce, held, acceptance of the later payments did 
not constitute an accord and satisfaction of the disputed claim.* 


J. P. MoAdams & Co., of New Haven, Connecticut, complainant pro se. 
Mr. Raymond W. Ganim, of Bridgeport, Connecticut, for respondent. 
Mr. HE. D. Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 499a e¢ seg.). Informal 
complaint was received June 17, 1949. A formal complaint was filed 
October 4, 1949, wherein complainant seeks to recover $93, the balance 
allegedly due on 50 100-pound sacks of North Carolina potatoes sold 
to respondent on or about June 11, 1949. A copy of the report of 
investigation made by the Fruit and Vegetable Branch was served 
upon complainant on October 15, 1949. On October 13, 1949, copies 
of the report of investigation and the formal complaint were served 
upon respondent. 

Respondent filed an answer November 4, 1949, alleging therein that 
complainant sold the potatoes as U. S. No. 1 grade; that 40 bags of the 
potatoes were not U. S. No. 1 grade and were in a rotten condition; 
and that complainant’s agent accepted 31 bags of these potatoes when 
returned by respondent. It is alleged further that on June 25, 1949, 
complainant accepted from respondent a check with a notation that 
a deduction was made for the price of the 31 bags of potatoes; that 
on June 28, 1949, complainant accepted respondent’s check in the 
amount of $10 for a subsequent purchase which check was marked “In 
full to date”; and that acceptance of these two checks constituted 
settlement with respect to the 31 bags of potatoes under the laws of 
the State of Connecticut. Respondent also alleged that complainant’s 
formal complaint is defective in that it is not verified properly. 

Since the amount involved does not exceed $500, the issues are de- 
cided under the shortened procedure provided for in section 47.20 of 
the amended rules of practice. Complainant filed an opening state- 
ment of facts on December 5, 1949, and respondent filed an answering 
statement of facts on January 20, 1950. 


FINDINGS OF FACT 
1. Complainant is an individual, J. P. McAdams, trading as J. P. 
McAdams & Company, whose address is 65 Silver Street, New Haven, 


Connecticut. 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Kd. 
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2. Respondent is an individual, Wanis Ganim, trading as Ganim’s 
Outdoor Market, whose address is North and Parrott Avenue, Bridge- 
port, Connecticut. At the time of the transaction complained of here- 
in, respondent was not licensed under the act. On August 23, 1949, re- 
spondent applied for a license and remitted the annual fee plus 
arrearage from May 23, 1949. A license was issued to respondent on 
September 1, 1949. 

3. On June 10, 1949, complainant had in his place of business 10 
100-pound bags of potatoes which was a portion of a carload shipped 
from Grandy, North Carolina. Respondent inspected and purchased 
the 10 bags at $3 each and contracted to purchase from complainant at 
the same price 40 more bags of potatoes from the same shipment. The 
40 bags of potatoes were still in the railroad car and not in the presence 
of the parties. Respondent transported the 10 bags by truck from 
New Haven to Bridgeport. The additional bags of potatoes were to 
be delivered to respondent at Bridgeport. 

4, On June 11, 1949, complainant delivered to respondent 40 bags 
of potatoes of merchantable quality. Respondent received the ship- 
ment and signed the delivery order. 

5. On June 16, 1949, at 6 a.m., respondent tendered the return to 
complainant at New Haven of 31 bags of potatoes. Respondent 
claimed the potatoes were in bad condition when delivered. Com- 
plainant refused to accept the potatoes or allow respondent credit 
for the purchase price thereof. 

6. At respondent’s request the New Haven Department of Health 
inspected the 31 bags of potatoes on June 16, 1949. The inspector con- 
demned the potatoes as being “Rotted and wet,” and respondent 
dumped them. 

7. Respondent paid complainant $57 for 19 bags of the potatoes but 
has not paid complainant the $93 due on the 31 bags of potatoes. 

8. Formal complaint was filed October 4, 1949, which was within 
nine months after the transaction on which this cause of action 
occurred. 


CONCLUSIONS 


As previously noted, respondent alleged that the formal complaint 
is defective in that it is not verified properly. The rules of practice 
do not require that a formal complaint be verified, unless, in accord- 
ance with section 47.20 (c), (f) and (h), it is to be used as the opening 
statement of facts. In this case complainant submitted an opening 
statement of facts which is properly verified. Consequently, respond- 
ent’s objection is without merit. 

This controversy relates to 31 bags of potatoes out of a total of 50 
bags purchased by respondent from complainant. In this proceed- 
ing, instituted by complainant for the purchase price of the 31 bags 
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of potatoes, respondent seeks to defeat recovery on two grounds: 
first, that these potatoes were worthless and not U. S. No. 1 grade as 
purchased; and second, that complainant consented to a settlement 
of respondent’s claim. On the other hand, it is complainant’s position 
that respondent purchased the potatoes solely on the basis of an in- 
spection by respondent’s representative; that complainant is not re- 
sponsible for any deterioration of the potatoes which took place after 
acceptance by respondent; and that respondent did not complain of 
the condition of the potatoes until 5 days after delivery. 

Complainant conducts a wholesale produce business. At the time 
of the transaction involved herein, James P. McAdams was ill and 
Bronislaus Gontarz was in charge of complainant’s business. Gontarz 
stated by way of an affidavit that on June 11, 1949, he had in the 
store 50 bags of potatoes; that a person representing respondent in- 
spected the potatoes; and that this person purchased and carried 
away 10 bags, and ordered the other 40 bags delivered to respondent 
at Bridgeport the same morning. In the answering statement of 
facts, Wanis Ganim states that he and his son George went to com- 
plainant’s wholesale house on June 10, 1949; that there were 10 bags 
of U. S. No. 1 potatoes on the floor, of which he inspected two bags 
and found the potatoes to be satisfactory; that he inquired as to the 
price and Gontarz said “If you could use fifty bags, they would sell 
at $3.00 per bag,” adding that the other 40 bags from the same lot 
were still in the railroad car; and that Ganim took the 10 bags and 
ordered Gontarz to deliver the 40 bags the next day. 

It is noted that Ganim did not state specifically that Gontarz ex- 
pressly warranted the potatoes to be U. S. No. 1 grade at the time 
of purchase. The delivery receipts signed by George Ganim do not 
contain any mention of grade. Perhaps, respondent’s real contention 
is that the two bags of potatoes inspected were, in his opinion, U. S. 
No. 1 grade and, therefore, he believed the remainder of the potatoes 
would be of the same quality and condition. With respect to the 
availability of the potatoes for inspection, the fact that respondent 
removed 10 bags of potatoes indicates that these were the only bags in 
complainant’s wholesale house at the time of sale. On the basis of 
the evidence and the inferences arising therefrom, it is concluded that 
on June 10, 1949, Ganim purchased 10 bags on the basis of his own 
inspection and contracted to purchase 40 more bags with the under- 
standing that these potatoes would be from the same carlot as the 
10 bags. 

Since respondent did not have the opportunity to inspect the 40 
bags of potatoes when they were contracted for, there was an implied 
warranty on the part of complainant that these potatoes would be of 
merchantable quality at the time of delivery. The question for deter- 
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mination is whether the potatoes were of such quality. In this con- 
nection, respondent states that the potatoes were delivered Saturday 
morning and an inspection that evening disclosed they were in bad 
condition. Respondent states further that on Monday, June 13, he 
notified Gontarz as to the condition of the potatoes; that Gontarz 
said he would tell complainant and notify respondent later of com- 
plainant’s reaction; that he heard nothing from complainant by 
Wednesday, so the next morning he took the 31 bags back to com- 
plainant who refused to accept them ; and that, after the potatoes were 
condemned by the health inspector, complainant agreed to give 
respondent credit for the potatoes and told respondent to take them 
to the Spring Side Pigery. Complainant denies that any complaint 
was made by respondent prior to June 16, or that he agreed to take 
back the potatoes and give credit for them. 

The evidence is insufficient to establish that respondent gave notice 
of the condition of the potatoes on June 13; that complainant agreed to 
give respondent credit for the potatoes dumped; or that the 31 bags 
of potatoes were unmerchantable at the time of delivery. The only 
evidence of the condition, of the potatoes is the report of the health 
inspector issued 5 days after delivery. This report fails to show the 
percentage or the type of decay. Complainant infers that any deteri- 
oration resulted from the hot weather which prevailed during the 
5-day period. Respondent states that the potatoes were stored under 
a canopy outside his store. The potatoes involved herein were appar- 
ently new potatoes which are immature when picked, have a high 
moisture content, and are susceptible to deterioration. In all prob- 
ability, therefore, the potatoes were of merchantable quality when 
delivered and the deterioration resulted from the prevailing hot 
weather. 

Respondent next contends that complainant’s acceptance of two 
checks constituted a settlement of the dispute. One check dated June 
25, 1949, in the amount of $280.25, contains the notation “credit for 
31 bags of potatoes @ $3.00, $93.” The other check dated June 28, 
1949, for $10 has the notation “In full to date.” Since photostatic 
copies of only the face of the checks were submitted, we do not know 
by whom the checks were endorsed. Mr. McAdams admits that these 
checks were received and deposited in complainant’s bank account 
before his return to business. Information in the report of investiga- 
tion indicates that respondent actually paid complainant for the 50 
bags of potatoes on or about June 14. Subsequent to this date, appar- 
ently, respondent purchased $373.25 worth of produce from complain- 
ant and the amount of the check of June 25 represents the purchase 
price less the claimed loss of $93. The check of June 28 was in payment 
for onions also purchased by respondent subsequent to June 14. 
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To constitute an accord and satisfaction, it is necessary that the 
check should be offered in satisfaction of the whole account, and be 
accompanied by such acts and declarations as amount to a condition 
that the check, if accepted, is accepted in satisfaction; and it must be 
such that the party to whom it is offered is bound to understand 
that, if he takes it, he does so subject to such condition. If respondent 
intended to notify complainant that the check of June 25 was offered 
on condition that an acceptance must be in full satisfaction of all 
invoices to date, he should have so stated in plain language on the 
check or in an accompanying letter. The notation on this check is not 
an adequate expression of that intent. The notation on the check 
of June 28 is also inadequate under the circumstances. This check 
was payment in full for a separate and undisputed invoice and com- 
plainant was fairly entitled to suppose that the check pertained only 
to the particular invoice. It is concluded that respondent has failed 
to sustain the burden of showing the existence of an accord and satis- 
faction. In reaching this conclusion, consideration has been given 
to relevant decisions including Crucible Steel Co. v. Premier Mfg. Co., 
94 Conn. 652, 110 Atl. 52 (1920) ; Clare v. Freedman, 118 Conn. 68, 170 
Atl. 477 (1934) ; and James Pitts v. National Independent Fisheries 
Co., 71 Colo. 316, 206 Pac. 571 (1922), and annotation 34 ALR 1035. 

For the foregoing reasons, we conclude that respondent’s failure to 
pay complainant for the 31 bags of potatoes is in violation of the act, 
and complainant should be awarded reparation for $93, plus interest, 
and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $93, with interest thereon at the rate of 
5 percent per annum from July 1, 1949, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2510) 


BrErMAN, Proprer & Company v. Lurr Propuce Company. PACA 
Doc. No. 5267. Decided July 18, 1950. 


Unlawful Rejection 


Where a carload of U. S. No. 1 watermelons shipped f. o. b. Moultrie, Georgia, ar- 
rived at destination, Cleveland, Ohio, showing 20% Antracnose after a delay 
en route of more than 3 days, held, that respondent-buyer cannot rely on the 
warranty of suitable shipping condition to justify rejection of the shipment 
because transportation service was not normal and, therefore, complainant 
is entitled to an award of reparation in the amount of the loss sustained as 
a result of the unlawful rejection of the produce.* 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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Delay in Transit as Affecting Warranty of Suitable Shipping Condition 





The warranty of suitable shipping condition cannot be invoked where the com- 
modity is in transit for a period appreciably in excess of normal travel time.* 


Berman, Propper & Co., of Chicago, Illinois, complainant pro se. Mr. Fred Stua, 
of Cleveland, Ohio, for respondent. Mr. Webster P. Marson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 499a et seg.), involv- 
“ing a carload of watermelons sold by complainant to respondent on 
or about June 22, 1949. Complainant seeks to recover the amount of 
_ $286.21, the loss allegedly sustained as a result of respondent’s rejec- 

tion of the shipment without reasonable cause. Respondent denies 
liability and justifies rejection of the commodity on the ground that 
the contract specified that the watermelons would grade U. S. No. 1 
at destination, and that the melons tendered were officially inspected 
on the day of arrival and failed to grade U. S. No. 1 only account 
Anthracnose. 

Informal complaint was received by the Fruit and Vegetable Branch 
on June 29, 1949. Formal complaint was filed August 29, 1949. On 
January 7, 1950, a copy of the formal complaint and a copy of the 
report of investigation made by the Fruit and Vegetable Branch were 
served upon respondent by registered mail. On the same date com- 
plainant received a copy of the report of investigation. 

Since the amount claimed does not exceed $500, the proceeding is 
handled under the shortened procedure in accordance with section 
47.20 of the rules of practice. 


FINDINGS OF FACT 


1. Complainant, Berman, Propper, and Company, is a partnership 
composed of Sol Berman, Alfred Propper, and Albert H. Spector, 
whose address is 216 South Water Market, Chicago 8, Illinois. 

2. Respondent is an individual, Bernard Luft, doing business as 
Luft Produce Company, whose address is Northern Ohio Food Ter- 
minal, Cleveland, Ohio. At the time of the transaction involved 
herein respondent was licensed under the act. 

3. On June 22, 1949, in the course of interstate commerce, complain- 
ant, by oral contract, sold to respondent a carload of 690 U. S. No. 1 
watermelons, average weight, 40 pounds, loaded in car L & N 99010 
shipped from Moultrie, Georgia, on June 21, 1949, at an agreed price 
of $385 f. o. b, shipping point. 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions,—Ed. 
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4. The commodity was officially inspected at Moultrie, Georgia, 
on the afternoon of June 21, 1949, and was graded U. S. No. 1, 40- 
pound average. 

5. Car L & N 99010 was properly diverted to respondent but did not 
reach its destination at Cleveland, Ohio, until the early morning of 
June 28, 1949. The time in transit was approximately 3 days in excess 
of normal transportation service. The delays which occurred en 
route, were not attributable to any acts of the shipper. 

6. The shipment was officially inspected at destination on the morn- 
ing of arrival, and certified as containing an average of 20% damage 
by Anthracnose in early to fairly well advanced stages, with 1% stem 
end rot. The commodity then failed to grade U. S. No. 1 “only ac- 
count Anthracnose.” 

7. Respondent, on June 28, 1949, notified complainant that it was 
rejecting the shipment because of the 20% Anthracnose. 

8. Complainant promptly and properly resold the watermelons to 
best advantage to another Cleveland buyer, realizing net proceeds of 
$98.79. 

9. Complaint was filed within nine months after the cause of action 
accrued. 

CONCLUSIONS 


The parties are in agreement as to the facts of the case except for 
one of the fundamental terms of the oral contract. 

Complainant contends that this was the usual sale of a rolling car- 
load of watermelons f. o. b. shipping point. As proof of the fact 
that this was an f. o. b. shipping point sale, complainant offers in 
evidence as exhibit No. 3 attached to the complaint a copy of the in- 
voice sent to respondent, which reads in part: “1 C/L U. S. #1 
WATERMELONS 690 COUNT 40 AVERAGE FOB $385.” Re- 
spondent made no objection to the terms set forth in that instrument 
until he filed his answer. 

Respondent, on the contrary, maintains that this was a contract 
which definitely called for watermelons of U.S. No, 1 grade at desti- 
nation. He explains that the terms were f. 0. b. as to price, but de- 
livered as to quality and condition. To support this contention re- 
spondent alleges in his answer that he “definitely told complainant 
that the car would have to be U. S. No. 1 on arrival Cleveland and 
showing no Anthracnose,” and that this was the same basis on which 
he purchased “other cars” from complainant. Respondent goes on 
to state that “On other cars purchased from the complainant that 
arrived showing Anthracnose, the complainant made proper adjust- 
ments with this respondent * * *.” Actually, as the facts appear, 
instead of adjustments being made on “other cars,” an adjustment was 
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allowed on only one other carload shipped in car ACL 44232, which 
arrived at Cleveland on June 27, 1949. An allowance was made on 
this car only because the average weight was found to be three pounds 
less than that stated in the shipping point inspection report, and be- 
cause eight percent decay from stem end rot was found at destination. 
Although there was some evidence of Anthracnose in early stages re- 
ported in that carload, the amount found was within the tolerance 
allowed for U. S. No. 1 watermelons. Thus respondent’s proof on 
this point fails completely. There were no “other cars” on which 
adjustments were made for Anthracnose. We conclude, therefore, 
- that the transaction in this case was an ordinary f. o. b. shipping point 
sale and did not require the melons to grade U. S. No. 1 at destination. 

In previous cases decided under the Perishable Agricultural Com- 
modities Act, the Secretary held that the discovery of considerable 
Anthracnose in watermelons at destination is proof of breach of the 
warranty of suitable shipping condition. Shackelford-Brown Co. v. 
Dave Keller, S-1080 (1935) (“most melons showing 14 to 1% of entire 
surface badly spotted”). S. Kerzner & Sons v. Philip LaMantia & 
Brother, S-1381 (1936) (“practically all melons disfigured by An- 
thracnose lesions”). H. EF. Barcus v. R. H. Dietz & Co., S-2120 
(1939) (“average 30% of stock showing Anthracnose”). 

We have already concluded that this was an f. o. b. shipping point 
sale. Therefore the seller did warrant that the commodity was in suit- 
able shipping condition at the time of the sale. (7 CFR 46.24 (i) 
and (k).) 

However, the transportation service from Moultrie, Georgia to 
Cleveland, Ohio was not normal in this case. According to the letter 
from the Central of Georgia Railway Company to the Department 
(Exhibit 8 attached to the report of investigation), there was a delay 
at the Macon Terminal which prevented on time delivery at Atlanta. 
Also about 31% days intervened between the time when the car arrived 
at Cincinnati, Ohio, and the time when it was placed at Cleveland, 
Ohio, which is longer than the usual time between these two points. 

It is well established that the warranty of suitable shipping con- 
dition cannot be invoked where the commodity is in transit for a 
period appreciably in excess of normal travel time. (7 CFR 46.24 
(j).) Ernest EF. Fadler Co. v. Hesser, 166 F. (2d) 904, 906 (1948). 

Under the U. 8. Standards for watermelons, a shipment may grade 
U.S. No. 1 even though there are as many as five percent of the melons 
affected by Anthracnose. Thus, in the case of an f. o. b. shipping 
point sale of U.S. No. 1 watermelons, the destination inspection might 
reveal an even higher percentage of Anthracnose, and still the buyer 
would have no right to reject the shipment. 

Since the carload of melons involved in this case was in transit 
for a period considerably in excess of normal travel time between 
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Moultrie, Georgia and Cleveland, Ohio, we are unable to conclude 
that the damage due to Anthracnose would have been abnormal had 
the shipment arrived on schedule. Therefore, respondent has failed 
to prove that the commodity was in unsuitable shipping condition. 

Respondent’s rejection of the commodity was without reasonable 
cause and a violation of section 2 of the act, for which reparation in 
the amount of $286.21, the difference between the contract price and 
the amount realized on resale, plus interest, should be awarded. The 
facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $286.21, plus interest thereon at the 
rate of five percent per annum, from July 1, 1949, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2511) 


Wesco Foops Company v. CLASEN Fruir & Cotp Storage CoMPaANy. 
PACA Doc. No. 4735. Decided July 19, 1950. 


Petition for Reconsideration Granted 


Petition for reconsideration of prior order of May 11, 1949 (8 A. D. 570), in which 
it was concluded that complainant had failed to prove a breach of contract 
on the part of respondent, granted, since reconsideration in this matter is 
deemed proper.* 


Failure to Deliver in Accordance with Contract Terms—Lack of Suitable 
Shipping Condition—Damages 


Where complainant-buyer charged respondent-seller with failure to deliver f. o. b. 
shipments of Jonathan apples in suitable shipping condition because the 
apples on arrival at destination had abnormal percentages of soft scald and 
Blue Mold Rot, but respondent contended that the deterioration resulted 
from complainant’s shipping the apples under Carriers Protective Service 
instead of standard refrigeration, held, that the two lots of apples were 
not in suitable shipping condition because soft scald arises from factors 
existing at the point of origin, and that reparation should be awarded com- 
plainant for the difference between the contract prices and the value of the 
apples received.* 


Mr. R. W. Gudgeon, of Chicago, Illinois, for complainant. Mr. J. 8S. Applegate, of 
Halverson & Applegate, of Yakima, Washington, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 499a et seg.), instituted 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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by complainant to recover the loss sustained in connection with two lots 
of apples purchased from respondent. In an order dated May 11, 
1949 (8 A. D. 570), it was concluded that complainant had failed to 
prove a breach of contract on the part of respondent and the formal 
complaint was dismissed. Complainant filed a timely petition for re- 
consideration of the order and respondent filed an answer thereto. 
After careful consideration of the petition and answer, reconsidera- 
tion is deemed proper and is hereby granted. This order supersedes 
the order of May 11, 1949. 

In the formal complaint filed March 19, 1947, complainant alleges 
-that during November 1946, the parties entered into a contract for the 
sale by respondent to complainant of one carload of Jonathan apples 
and a contract for the sale of a carload of apples including 200 boxes 
‘ of Jonathans. Complainant alleges further that the Jonathan apples 
shipped by respondent under the contracts had a latent defect and were 
not in suitable shipping condition. Reparation is requested in the 
amount of $1,756.87, the difference between the contract prices paid by 
complainant and the net proceeds received by complainant from resale 
of the apples. 

In the answer filed June 2, 1947, respondent admits that the terms 
of the contracts were as alleged by complainant and that complainant 
paid the purchase prices in full. Respondent sets forth a number of 
affirmative defenses which are, in substance, as follows: 

1. Federal shipping point inspection certificates show that the 
apples met contract specifications. 

2. Complainant diverted the first car from St. Louis, Missouri, the 
destination named in the contract, to Chicago, Illinois, thereby increas- 
ing the time the car was in transit. 

3. Complainant did not give notices of rejection of the apples within 
a reasonable time. 

4, Deterioration of the apples, if any, resulted from complainant’s. 
use of Carriers Protective Service instead of standard refrigeration. 

An oral hearing was held at Yakima, Washington, on June 15, 1948. 
Both parties were represented by counsel. 


FINDINGS OF FACT 


1. Complainant, Wesco Foods Company, is a corporation whose 
business address is 216 South Water Market, Chicago, Illinois. 

2. Respondent is a partnership composed of Gotfred E. Clasen and 
Ferris E. Clasen, doing business as Clasen Fruit & Cold Storage Com- 
pany, whose address is Yakima, Washington. At the time of the 
transactions involved in this proceeding, respondent was licensed 
under the act. 
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3. On November 22, 1946, the parties entered into a contract for the 
sale by respondent to complainant of a carload of Washington Combi- 
nation Extra Fancy and Fancy Jonathan apples, size 163 and larger, 
but not over 25 percent 113’s and larger, at $2.85 per box, f. o. b. 
shipping point, Yakima District, Washington. 

4, On November 26, 1946, respondent shipped car FGE 35163, con- 
taining 798 boxes of Jonathan apples, from Ahtanum, Washington. 
In accordance with complainant’s instructions, the car was consigned 
to Kroger Company, St. Louis, Missouri, under Carriers Protective 
Service. Federal-State of Washington inspection on November 6, 
prior to shipment, certified the apples as grading Washington Combi- 
nation Extra Fancy and Fancy and the condition as “mostly firm, some 
firm ripe. No decay.” Prior to the arrival of the car at St. Louis, 
complainant paid respondent the invoice price of $2,274.30. 

5. On November 27, 1946, complainant diverted the car in transit to 
Kroger Company, Chicago, Illinois. The car was made available to 
the consignee at Chicago on the afternoon of December 5, 1946. A 
limited Federal inspection was made the following morning, and the 
apples were certified to be “Generally ripe, decay ranges from 2 to 
14%, average approximately 9%. Decay in Blue Mold Rot in various 
stages, mostly advanced. In most samples from 4 to 15%, some none, 
average 9% soft scald. From 2 to 10%, average 6% damage by bruises. 

6. On December 6, 1946, complainant notified respondent by tele- 
gram of the inspection results and that Kroger was rejecting. and 
requested respondent to make other disposition. In further corre- 
spondence respondent refused to handle the apples and complainant 
advised it would resell them and hold respondent liable for damages. 
The apples were sold at auction on December 11, 1946, for $1,558.95 
and complainant received net proceeds of $963.43. An inspection by 
Standard Inspection Service at 1 p. m., December 11, 1946, reported 
“Fullripe. 30 to 80% mellow, balance crisp. 5 to 60% mostly 20 to 
22% pin head to complete rot. 5 to 50% mostly 15 to 20% spot to 
heavy surface scald.” 

7. On November 29, 1946, the parties entered into a contract for 
the sale by respondent to complainant of a carload of apples, including 
200 boxes of Washington Combination Extra Fancy and Fancy Jona- 
than apples, size 163 and larger, at $2.90 per box, f.o.b. shipping point 
Yakima District. On December 4, 1946, the apples were officially 
inspected and were shipped in car PFE 51375 from Ahtanum, Wash- 
ington, consigned to Kroger Company, Springfield, Missouri. The 
Federal-State of Washington certificate disclosed the Jonathans to be 
mostly firm, some firm ripe, and with no decay and of the grade 
warranted. Prior to the arrival of the car at Springfield, complain- 
ant paid respondent the entire purchase price including $580 for the 
Jonathans. 
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8. Car PFE 51375 arrived at Springfield, Missouri, on December 12, 
1946, and the consignee was notified the following morning. The con- 
signee’s inspection on December 14, 1946, disclosed none to 21 percent, 
mostly 10 to 15 percent soft scald in the Jonathans. On December 
16, respondent was notified of the extent of decay and that Federal 
inspection had been requested. Federal inspection was made Decem- 
ber 17 and the Jonathans were certified “Stock is firm to firm ripe, 
mostly firm. Range from 25 to 40%, average approximately 35% 
damaged by scald, about 14 of which also shows soft decay.” <A 
further Federal inspection the following morning, after the Jona- 
-thans had been placed in storage, showed “From 12 to 25% decay, 
average approximately 20% Blue Mold Rot, mostly in early, many in 
advanced stages and mostly following soft scald, many following skin 
‘ breaks. From 4 to 20% average approximately 12% soft scald; from 
10 to 20%, average 14% scattered through pack damaged by bruising, 
remainder firm to firm ripe.” 

9. Complainant notified respondent that it was reselling the apples 
and holding respondent liable for any damages. Resale of the Jon- 
athan apples began December 19, 1946, and complainant received 
gross proceeds of $260 and net proceeds of $134. 

10. The two lots of Jonathan apples were not in suitable shipping 
condition because of excessive soft scald although the soft scald was 
not discernible at the shipping point. 

11. The formal complaint was filed March 19, 1947, which was 
within nine months after the alleged cause of action accrued. 


CONCLUSIONS 


Each of the two contracts involved in this proceeding specified 
Jonathan apples grading Combination Extra Fancy and Fancy in 
accordance with the standards of the State of Washington and the 
basis of sale was f. 0. b. Section 46.24 (i) of the Departmental Regu- 
lations (7 CFR Part 46) provides that in an f. o. b. sale the produce 
shall be in suitable shipping condition. As stated in the order of 
May 11, 1949, the principal issue in this controversy is whether the 
Jonathan apples were in suitable shipping condition. Complainant 
contends that the apples received were abnormally deteriorated by 
reason of soft-scald, Blue Mold Rot and bruising, and that these 
diseases and defects were latent at origin. Respondent takes the 
position that the abnormal deterioration resulted because, at the re- 
quest of complainant, the apples were shipped under Carriers Pro- 
tective Service. 

The evidence received at the oral hearing discloses that the Jonathan 
apple is the earliest major variety grown in the Yakima District; 
that it is normally picked in late September or early October; and 
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that the normal consumption period for the Jonathan apple extends 
through November, with some being held until as late as Christmas. 
It was also disclosed that Carriers Protective Service contemplates 
opening the vents when the outside temperature rises above 32° F. 
and closing the vents when the temperature is 32° or below. Under 
this type of service no refrigerant is used during transit. Heat is 
supplied when the outside temperature is 10° F. or below. 

At the hearing there was received in evidence on behalf of com- 
plainant the Federal inspection certificates issued at the destinations; 
the Standard Inspection Service report issued with respect to FGE 
35163 at Chicago, Illinois, on December 11, 1946; and the deposition 
of Ted Hemm, merchandiser and inspector of fruits and vegetables 
for Kroger Company at Springfield, Missouri. Appearing as wit- 
nesses were W. E. Nelson, complainant’s buyer at Yakima, Washing- 
ton, and R. E. Hanley, Vice-President and General Manager of 
complainant. Hemm testified that he inspected car PFE 51375 on or 
about December 14, 1946, and 25 percent of the Jonathan apples were 
affected by scald and decay. Nelson testified that he handled for 
complainant the purchase of the two carloads of apples; that com- 
plainant requested shipment of the cars under CPS; and that it was 
complainant’s practice to order such service on or about the beginning 
of November to avoid freezing in transit. This witness testified fur- 
ther that on each of the days November 22, 23, 26 and 27, 1946, com- 
plainant purchased a carload of Jonathan apples, Washington 
Combination Extra Fancy and Fancy grade, from sellers, other than 
respondent, in the Yakima District; that these carloads were shipped 
under CPS to Roanoke, Virginia, St. Louis, Missouri, Kansas City, 
Missouri, and Madison, Wisconsin; and that no complaints with re- 
spect to such shipments were received by complainant. 

In support of its position, respondent introduced in evidence daily 
weather bulletins issued by the U. S. Department of Commerce, 
Weather Bureau, for the period November 26, 1946, to December 18, 
1946. They were received in evidence without objection. The pur- 
pose of these exhibits was to show the temperatures prevailing along 
the routes which the cars involved herein traveled. Both cars fol- 
lowed the same route to Omaha, Nebraska. These bulletins and the 
table of temperatures set forth in complainant’s letter, a photostatic 
copy of which is contained in the report of investigation, indicate that 
the highest temperature prevailing along the routes of movement 
was approximately 57° and the lowest was 18°. 

Respondent called as witnesses K. Lane Johnson, Frank F. Stubbs 
and E. C. Prentice, each of whom was shown to have had more than 
30 years experience in the storing and handling of apples. These 
witnesses were in agreement that it is the custom in the trade to ship 
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Jonathan apples under standard refrigeration where the temperatures 
en route are as high as 50°; that fluctuating temperatures are damag- 
ing to Jonathan apples; that the amount of deterioration in the Jon- 
athan apples, as disclosed by the Federal inspection certificates issued 
at the destinations, is abnormal for the time en route; and that, in 
view of the temperatures which prevailed en route and the use of 
XPS, the amount of deterioration found at the destinations was not 
unexpected. According to the three witnesses, soft scald is a latent 
condition occurring particularly in Jonathan apples and in the later 
stages of maturity. Each of them had trouble with soft scald in 
- apples handled during 1946. Prentice was of the opinion that stand- 
ard refrigeration will prevent the showing up of soft scald to a large 
extent. On cross-examination, however, he stated with respect to 
soft scald that, “Some years they scald and some years they do not, 
and I wish we knew why.” 

The testimony of Gotfred E. Clasen developed that the apples in- 
volved herein were part of a larger lot of loose apples grown by 
J. E. Tissell. This grower testified that his orchards were sprayed 
four times during the growing period; that the apples were picked 
during the period September 26 and October 4; and that the apples 
after picking were held one or two days in common storage before 
being delivered to respondent. Clasen testified that these apples were 
placed in cold storage immediately upon delivery; and that several 
days before each shipment to complainant the apples were taken out 
of storage for a period of 15 minutes within which they were washed 
in unheated water, graded, wrapped and packed in boxes. This wit- 
ness also testified that on November 27, 1946, he shipped a carload 
of apples from the same lot to Los Angeles, California, under stand- 
ard refrigeration, and the apples were accepted without complaint. 

At the oral hearing, complainant’s representative read into the rec- 
ord an excerpt on soft scald taken from a Departmental publication. 
Official notice is taken of this and other relevant scientific studies by 
recognized authorities. In Farmers’ Bulletin No. 1380, “Apple Scald 
and Its Control,” revised October 1947, it is stated : 

“Scald is sometimes confused with soft scald; the unfortunate similarity of 
the names commonly used for these two distinct storage disorders adds to the 
confusion. Soft scald is usually seen in well-marked patterns. Often it occurs 
in bands with sharp edges. Eventually it causes the skin to become depressed 
but tightly drawn over the affected areas. This disease makes the apples look 
as though they had been rolled over a hot stove. Soft scald appears on the apples 
while they are still in cold storage; but it is seldom seen before about the 
middle of December. The first symptoms are fading and diffusion of the red 
pigments in the skin; browning of the surface and underlying flesh tissue fol- 
lows; and the browning becomes progressively worse as time goes on. Soft 


scald is most commonly found in Jonathan and Rome Beauty, but Winesap 
and Delicious are sometimes affected. Unlike scald, it cannot be controlled 
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by use of oiled paper. The most practicable means of preventing loss from 
soft scald is to store the apples at a temperature of about 36° instead of 30° 
to 31° F.” 


In Miscellaneous Publication No. 168, “Market Diseases of Fruits 
and Vegetables, Apples, Pears, Quinces,” issued November 1933, the 
following statements are made: “Soft scald is a nonparasitic disease 
of apples that is sporadic in its occurrence even on susceptible varie- 
ties, yet sometimes causes heavy losses * * * Soft scald is ap- 
parently due to abnormal respiratory conditions in the apple.” In 
Iowa Agr. Expt. Sta. Bul. 192, page 28, “Apple Storage Investiga- 
tions,” October 1924, results of experiments conducted during the 
storage periods between 1919 and 1923 are summarized as follows: 

“Experiments showed that no organism is associated with soft-scald * * * 
Soft-scald is more likely to occur quite early in the storage season on either un- 
wrapped or wrapped fruit. 

“Maturity experiments have shown that soft-scald is largely conditioned by the 
maturity of Jonathan when placed in cold storage. Tho time of picking and time 
of storing are both important, time of storing is the more important. Apples 
given a delay of 8 to 15 days before storing soft-scalded worse than those stored 
immediately or those given a delay of 22 days. Delaying at the orchard seven 
days usually has given a greater amount of soft-scald than immediate storage, 
or delayed storage of 14 to 21 days. A delay of two or three weeks has given 
the best results in soft-scald control * * *. 

“In 1920-21, aerating by recirculating the air of the cold storage room, with 
occasional ventilations of outside air, completely controlled soft-scald on 
Jonathan, * * *” 


The available scientific data indicate that soft scald is due to fac- 
tors at the point of origin. In this connection it is noted that the Fed- 
eral shipping point inspector inspected small sizes from the same lot 
of apples on later dates and found both decay and soft scald in such 
amounts as to necessitate a range being reported for both these defects. 
Apparently it takes longer for the deterioration from soft scald to 
develop and become discernible in cold storage because the low tem- 
perature slows down the respiratory processes of the apple. As to 
Blue Mold Rot, it appears that the break-down of the apple tissue from 
soft scald allows the entry of such secondary rots. See Iowa Agr. 
Expt. Sta. Bul. 192. Assuming that it is the custom in the trade to ship 
Jonathan apples under standard refrigeration when the prevailing 
temperature is 50° and above, it is our opinion that the lack of such 
refrigeration was not the proximate cause of the damage here. More- 
over, the diversion en route of FGE 35163 from Kansas City, Missouri, 
to Chicago, Illinois, could not have had any material effect on the con- 
dition of the apples because a car would be available for sale on the 
same morning at either place although the time in transit from ship- 
ping point to Chicago is seven hours longer. On the basis of the 
amount of soft scald disclosed by the first inspections of the Jonathan 
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apples at the destinations and also the increased amount of soft scald 
found several days later, it is concluded that the Jonathan apples were 
not in suitable shipping condition at the times of shipment. 

The failure of respondent to deliver apples in accordance with the 
contract is in violation of section 2 of the act. 

The resale of the apples by complainant was prompt and for the 
best price obtainable. The contract prices for the two shipments of 
Jonathans totaled $2,854.30. The total net proceeds received by com- 
plainant from the resales was $1,097.43. Reparation should be 
awarded complainant against respondent in the amount of $1,756.87. 
The facts should be published. 


ORDER 


The order of May 11, 1949, is vacated. 

Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $1,756.87, plus interest thereon at the 
rate of 5 percent per annum from January 1, 1947, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof sball be served upon the parties. 


(No. 2512) 


ZIMMERMAN Broruers v. Hazteron Fruir & Propuce. PACA Doc. 
No. 5304. Decided July 19, 1950. 


Failure to Pay Purchase Price 


Where complainant, between October 3, 1949, and October 31, 1949, sold and 
delivered to respondent four shipments of produce, and respondent accepted 
all four shipments without complaint as to the kind, quality, or condition 
of the produce delivered, but failed to pay any part of the agreed purchase 
price, held, respondent’s failure to pay the sum due is a violation of sec- 
tion 2 of the act for which reparation should be awarded complainant.* 


Zimmerman Brothers, of Baltimore, Maryland, complainant pro se. Hazleton 
Fruit & Produce, of Hazleton, Pennsylvania, respondent pro se. Mr. Webster 
P. Mawson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 499a et seq.), instituted 
to recover the purchase price of four shipments of produce sold by 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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complainant to respondent between October 3, 1949, and October 31, 
1949. Informal complaint was received by the Regulatory Division, 
Fruit and Vegetable Branch, on December 5, 1949. A formal repara- 
tion complaint was filed February 6, 1950. 

Complainant was served with a copy of the report of investigation 
made by the Department on March 2, 1950. A copy of the formal 
complaint and a copy of the report of investigation were served by 
registered mail on respondent on March 4, 1950. 

Since the amount claimed is less than $500, the proceeding is 
handled under the shortened procedure authorized by section 47.20 
of the rules of practice. 


FINDINGS OF FACT 


1. Complainant, Zimmerman Brothers, is a partnership composed 
of Albert R. Zimmerman, Seth L. Zimmerman, and Philip F. Zimmer- 
man, whose post office address is Pennsylvania Produce Terminal, 
Baltimore 17, Maryland. 

2. Respondent, Hazleton Fruit & Produce, is a partnership com- 
posed of Edward A. Harry and William Harry, Jr., whose address is 
35 East Juniper Street, Hazleton, Pennsylvania. Respondent was 
licensed under the act at the time of the first two transactions involved 
herein, but allowed its license to expire on the first anniversary date 
thereof, October 13, 1949, and thus was not licensed, but was subject 
to license, at the time of the last two transactions involved in this. 
proceeding. 

3. On or about October 3, 1949, complainant, in the course of inter- 
state commerce, sold to respondent 5 crates of lettuce at $5.00 per crate, 
5 crates of lettuce at $8.00 per crate, 5 crates of lettuce at $8.50 per 
crate, and 13 crates of celery at $4.00 per crate, or a total agreed price 
of $159.50, f. o. b. respondent’s truck at Baltimore, Maryland. 

4. On or about October 10, 1949, complainant, in the course of inter- 
state commerce, sold to respondent 25 boxes of prunes at $2.00 per 
box, or a total agreed price of $50.00, f. o. b. respondent’s truck at 
Baltimore, Maryland. 

5. On or about October 24, 1949, complainant, in the course of inter- 
state commerce, sold to respondent 3 crates of carrots at $6.00 per crate, 
§ crates of lettuce at $7.00 per crate, and 10 crates of celery at $3.00 
per crate, or a total agreed price of $104.00, f. o. b. respondent’s truck 
at Baltimore, Maryland. 

6. On or about October 31, 1949, complainant, in the course of inter- 
state commerce, sold to respondent 10 crates of lettuce at $8.25 per 
crate, or a total agreed price of $82.50, f. o. b. respondent’s truck at 
Baltimore, Maryland. 

7. All of the above listed commodities were sold after inspection by 
respondent and in expectation of shipment to Hazleton, Pennsylvania. 
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8. Respondent accepted all of the above listed commodities, but has 
failed or neglected to pay the agreed purchase price, $396, or any part 
thereof. 

9. Complaint was filed within nine months after the cause of action 
accrued. 

CONCLUSIONS 


The complaint alleges that respondent purchased from complainant 
certain produce at a total agreed price of $396, and accepted such 
produce, but has failed to pay complainant the agreed price or any 
part thereof. 

Nothing in the record challenges the truth of these allegations. A 
letter sworn to and subscribed by Edward A. Harry, filed with the 
Department on March 24, 1950, and accepted as a formal answer in 
this proceeding, states that the writer has not engaged in the produce 
business since November 1949, because of lack of capital and because 
what capital he had invested was lost through the purchase of inferior 
merchandise. 

No allegation is made that the specific produce involved herein was 
of inferior quality. 

We conclude therefore that respondent is indebted to complainant in 
the amount of $396 by reason of its purchase and acceptance of the 


produce described above. Respondent’s failure to pay the agreed 
purchase price of said produce is a violation of section 2 of the act 
for which reparation should be awarded to complainant in the amount 
of $396, plus interest. The facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $396, plus interest thereon at the rate of 
5 percent per annum from November 1, 1949, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2513) 
PACA Doc. No. 5198.* Decided July 19, 1950. 


Dismissal—Disciplinary Complaint 


Where respondent applied for a license and a complaint was filed challenging 
respondent’s right to such license because of its previous violations of the 
act, the complaint is dismissed on motion of complainant and for the reason 
that the application for license has been withdrawn and further proceedings 


are unnecessary.** 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Kd. 
**Reference to other points involved in this case will be found in Index-Digest and 


Bubject-Index in this issue of Agriculture Decisions.—Ed. 
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Mr. James A. O'Donnell, of Philadelphia, Pennsylvania, for Production and 
Marketing Administration. Messrs. James D. Saver and Vincent B. Lewin, 
of Schwaeber, Quinn & Saver, of New York, New York, for respondent. Mr. 
Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a proceeding under the Perishable Agricultural Commodities 
Act, 1930 (7 U. S. C. 499a et seg.), instituted by a complaint filed on 
November 2, 1949, by the Production and Marketing Administration, 
United States Department of Agriculture. In the complaint it was 
alleged that the respondent had applied for a license under the act 
to engage in the business of handling fresh and frozen fruits and 
vegetables in interstate and foreign commerce as a commission mer- 
chant, dealer or broker. The complaint further alleged that the re- 
spondent was not entitled to such a license because of past actions of 
the character prohibited by the act. Respondent answered and a hear- 
ing was scheduled. When the hearing was opened, it was continued 
at the request of counsel for the respondent pending the disposition 
of a criminal action which had been filed against the respondent. 

Before further proceedings were had, respondent requested that 
its application for license be withdrawn, and complainant has moved 
that the complaint be dismissed. There appearing to be no reason 
for further proceedings, the complaint filed in this proceeding is 
dismissed. 


(No, 2514) 


Max Fetpsaum & Sons v. Myer Coun, Inc. PACA Doc. No. 5382. 
Decided July 20, 1950. 


Failure to Pay Purchase Price—Default 


Where it is alleged that respondent received and accepted 200 lugs of tomatoes 
sold by complainant but refused to pay the purchase price therefor, and where 
respondent failed to file an answer, held, respondent’s failure to answer 
constitutes an admission of the facts alleged in the complaint and a waiver 
of hearing, and his failure to pay is a violation of the act for which repara- 
tion with interest should be awarded complainant.* 


Mr. Ned Stein, of Philadelphia, Pennsylvania, for complainant. Mrs. Ilene M. 
Crigler, Presiding Officer. 


Decicion by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 499a et seg.). Com- 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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plainant seeks to recover the unpaid purchase price of 200 lugs of 
tomatoes alleged to have been sold and delivered to respondent. 

A copy of the formal complaint and a copy of the report of investiga- 
tion prepared by the Regulatory Division were served upon respondent 
by registered mail on June 15, 1950. On June 16, 1950, a copy of 
the report of investigation was served by registered mail upon com- 
plainant. 

At the time of service of the documents upon it, respondent was 
notified in writing that an answer to the formal complaint should be 
filed within 20 days thereafter, and that failure to answer would 
constitute an admission of the facts alleged in the complaint and would 
be deemed to be a waiver of hearing. Notwithstanding such notice, 
respondent failed to file an answer. Issuance of an order is therefore 

‘ authorized without further formal proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Max Feldbaum, 
Milton Feldbaum, and Maurice Feldbaum, trading as Max Feldbaum 
& Sons, whose post office address is 300 Fruit Trade Building, 
Philadelphia, Pennsylvania. 

2. Respondent is a corporation, Myer Cohn, Inc., whose post office 
address is P. O. Box 52, Albany, New York. At the time of the 
transaction involved herein, respondent was licensed under the act. 

3. On or about October 18, 1949, in the course of interstate com- 
merce, the parties entered into an agreement for the sale by complain- 
ant to respondent of 200 lugs of tomatoes at a price of $2.75 per lug, 
f. o. b. Philadelphia, or a total price of $550. The tomatoes had been 
shipped from Sacramento, California, to Philadelphia, Pennsylvania, 
in car PFE 65244, and at the time of sale were in the car. Said toma- 
toes were inspected in the car by respondent, delivered to and accepted 
by respondent from the car. 

4. Although requested to do so, respondent has failed and refused 
to pay complainant the agreed purchase price or any part thereof. 

5. Formal complaint was filed on April 12, 1950, which was within 
9 months after the cause of action accrued. 


CONCLUSIONS 


As provided by section 47.8 (c) of the rules of practice, respondent’s 
failure to file an answer to the formal complaint constitutes a waiver 
of hearing and an admission of the allegations contained in the com- 
plaint (7 CFR 47.8 (c)). During the informal investigation of this 
complaint, respondent also failed to answer communications from the 
Department. It is reported that respondent has now suspended 


operations. 
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It is concluded that respondent’s failure to pay the purchase price 
of the tomatoes delivered by complainant is a violation of § 2 of the 
act, for which reparation in the amount of $550, plus interest, should 
be awarded complainant. The facts and circumstances set forth 
herein should be published. 


ORDER 


Within 30 days from the date hereof respondent shall pay to com- 
plainant as reparation $550, plus interest at the rate of 5 percent per 
annum from November 1, 1949, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2515) 


Roscor Sxrpper, Inc. v. Crry Propuce Company. PACA Doc. No. 
5381. Decided July 20, 1950. 


Failure to Pay Purchase Price—Default 


Where complainant alleged that respondent failed to pay the purchase price for 
a truckload of oranges purchased from complainant, and where respondent 
failed to file an answer to the complaint, held, that respondent’s failure to 
file an answer constitutes an admission of the facts alleged in the complaint, 
and a waiver of oral hearing and, its failure to pay for the oranges is in 
violation of section 2 of the act for which complainant is entitled to an 
award of reparation in the amount of the purchase price, with interest.* 

Messrs. Patterson, Cole € McDaniel, of Houston, Texas, for complainant. Mr. 
John T. Pearson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), instituted 
for the recovery of the contract purchase price of a truckload of 450 
boxes of Valencia oranges delivered to and accepted by respondent. 
A copy of the complaint, together with a copy of the report of investi- 
gation made by the Department, was served on respondent on June 
12, 1950. On the same day, a copy of the report of investigation was 
served on complainant’s attorneys. 

At the time of service of the complaint, respondent was notified in 
writing that an answer should be filed within 20 days thereafter and 
that, in accordance with section 47.8 (c) of the rules of practice, fail- 
ure to file an answer would constitute a waiver of hearing and an ad- 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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mission of the facts as alleged in the complaint. Respondent, how- 
ever, has failed to file an answer and this proceeding is disposed of 
on the basis of such default. 


FINDINGS OF FACT 


1. Complainant, Roscoe Skipper, Inc., is a corporation whose prin- 
cipal address is Avon Park, Florida. 

2. Respondent, City Produce Company, is a partnership composed 
of Luke W. Henson and Frank Traina, whose post office address is 
601 Preston Street, Houston, Texas. At the time of the transaction 
involved in this proceeding respondent was licensed under the act. 

3. On or about February 13, 1950, in the course of interstate com- 
merce, complainant sold to respondent a truckload of 450 boxes of 
heavy 176’s to 216’s Valencia oranges at $4.25 per box, or $1,912.50 
for the truckload, f. o. b. Avon Park, Florida. 

4. This sale was negotiated by G. F. Donald, a broker located at 
San Antonio, Texas, who acted as agent for both complainant and 
respondent in negotiating the sale. 

5. On February 15, 1950, a truckload of 450 boxes of U. S. No. 1 
oranges, 176’s to 216’s was shipped by complainant in interstate com- 
merce from Avon Park, Florida, to respondent at Houston, Texas. 

6. Respondent accepted delivery of the oranges without objection 
but has failed, neglected and refused ever since to pay complainant 
any part of the agreed purchase price of $1,912.50. 

7. Formal complaint was filed within nine months after the cause 
of action accrued, 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes an admission of the facts alleged therein and a waiver of 
oral hearing, as provided in the rules of practice (7 CFR 47.8 (c) ). 

The facts thus admitted are that respondent purchased from com- 
plainant a truckload of 450 boxes of U. S. No. 1 Valencia oranges; 
that oranges meeting contract requirements were shipped by complain- 
ant from Avon Park, Florida, to respondent at Houston, Texas; that 
respondent accepted delivery of the oranges without objection; and 
that respondent has failed ever since to pay complainant any part of 
the agreed purchase price for the oranges. During a personal inter- 
view by a representative of the Regulatory Division the respondent 
admitted liability for the full amount of the contract purchase price 
for these oranges but claimed inability to pay for them. Respondent’s 
failure to pay for these oranges is in violation of section 2 of the act. 
Complainant should be awarded reparation in the amount of $1,912.50, 
with interest, and the facts should be published. 
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Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $1,912.50, with interest thereon at the 
rate of 5 percent per annum from March 1, 1950, until paid. 

The facts and circumstances as set forth herein shall be published. 
Copies hereof shall be served upon the parties. 
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4 of the facts alleged in the complaint, and respondent’s rejection of the pota- 
toes without reasonable cause is a violation of the act for which reparation 
om- should be awarded complainant in the amount of damages sustained.* 
re Mr. George D. Carter, of Scotts Bluff, Nebraska, complainant pro se. Mr. HE. D. 
tion Mulwille, Presiding Officer. 
‘ant Ff Decision by Thomas J. Flavin, Judicial Officer 
use PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 499a et seg.). Informal 
Lint complaint was received February 16, 1950. Formal complaint was 
' of filed March 20, 1950, alleging an unlawful rejection by respondent of a 
carload of potatoes shipped by complainant to respondent and claim- 
»m- ing damages of $127.17 on its resale. 
OS 5 The Regulatory Division of the Fruit and Vegetable Branch made 
in- an investigation and a copy of its report thereon was served on com- 
hat plainant May 16, 1950. On the same date copies of the report of 
ind investigation and the formal complaint were served on the respondent. 
_ of At the time of service of the complaint respondent was notified in 
er- writing that an answer should be filed within 20 days thereafter and 
ent that, in accordance with section 47.8 (c) of the rules of practice, failure 
ice to file an answer would constitute an admission of the facts alleged 
it’s in the complaint. Respondent has failed to file an answer and this 
ct. proceeding is disposed of on the basis of such default. 
50, smemepinetiemen 





*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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FINDINGS OF FACT 


1. Complainant is a partnership composed of George D. Carter and 
Marjorie S. Carter, trading as George D. Carter, whose address is 
Scotts Bluff, Nebraska. 

2. Respondent, Drew Grocery Company, is a corporation whose 
address is Drew, Mississippi. At the time of the transaction involved 
herein respondent was licensed under the act. 

3. On or about February 6, 1950, complainant sold to respondent 
360 bags of U. S. No. 1 potatoes, size A washed and waxed Triumphs, 
at $3.40 per bag delivered. The total purchase price was $1,224 less 
- freight allowances of $436.71 leaving a balance due of $787.29. 

4, Potatoes conforming to the terms of the contract were shipped 
by complainant from Mitchell, Nebraska, February 7, 1950, to the 
respondent in Drew, Mississippi, in car PFE 40906. 

5. Respondent rejected the potatoes upon arrival. 

6. The potatoes in car PFE 40906, after rejection by respondent, 
were diverted to New Orleans, Louisiana, for resale and complainant 
realized net proceeds of $660.12, or a loss of $127.17 on the agreed 
purchase price. 

7. Respondent has not paid complainant the $127.17 due or any 
part thereof. 


8. Informal complaint was received February 16, 1950, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


Failure of the respondent to file an answer to the complainant con- 
stitutes an admission of the facts alleged in the complaint as provided 
for in the rules of practice (7 CFR 47.8 (c) ). 

The record in this proceeding discloses that complainant sold to 
respondent 360 bags of U.S. No. 1, size A washed and waxed Triumph 
potatoes at $3.40 per bag delivered or $1,224 less freight allowances 
of $436.71 leaving a net purchase price of $787.29. Potatoes con- 
forming with the terms of the contract were shipped in interstate 
commerce from Mitchell, Nebraska, to the respondent in Drew, Missis- 
sippi. On arrival the respondent rejected the potatoes and complain- 
ant resold them for net proceeds of $660.12 or a loss of $127.17. 
Respondent has not paid complainant the amount of $127.17 or any 
part thereof. 

It appears from the report of investigation that respondent at- 
tempted to justify its rejection by claiming that the potatoes were 
too small. The contract, however, was for U.S. No. 1, size A pota- 
toes and government inspection shows that the potatoes shipped com- 
plied with this requirement. 
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We conclude that respondent’s rejection of the potatoes was without 
reasonable cause and in violation of section 2 of the act. The resale 
of the potatoes by complainant appears to have been prompt and for 
the best price obtainable. This violation by respondent resulted in 
damages of $127.17 to complainant and reparation should be awarded 
complainant in that amount, with interest, and the facts should be 
published. 

ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $127.17, with interest thereon at the rate 
of 5 percent per annum from March 1, 1950, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2517) 


E. D. Hupcens v. SANzonE-Patmisano Co. PACA Doc. No. 5105. 
Decided July 24, 1950. 


Failure to Pay Purchase Price—Contract of Purchase and Sale 


Where buyer agreed to accept one day’s harvest of apples pending continued 
negotiation with respect to a written contract for the entire crop, and where 
buyer’s agent was on the premises of the seller and issued a receipt indicat- 
ing that a certain portion of the first day’s harvest had been purchased as 
opposed to having been accepted on consignment, held, respondent-buyer is 
liable for the specified purchase price and its failure to pay it entitles com- 
plainant to reparation in that amount. 


Contract of Purchase and Sale—Refusal to Accept Produce Justified 


Where buyer and seller negotiated with respect to the time and conditions of a 
proposed sale of complainant’s entire crop of apples to respondent and 
agreed that a written contract would be executed to embody the terms agreed 
to over the telephone, but complainant refused to sign the written contract, 
held, respondent-buyer is not liable for refusing to accept complainant’s 
entire crop of apples. 

. Chas. R. Bell, of Bowling Green, Kentucky, for complainant. Mr. Joseph 
H. Hoodin, Mr. Arthur R. Heckerman, and Mr. Otto F. Putnick, of Cincin- 
nati, Ohio, for respondent. Mr. Gilbert A. ‘Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.). 
It is alleged in the formal complaint, filed with the Regulatory Divi- 
sion on August 18, 1948, that respondent contracted to purchase com- 
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plainant’s entire 1947 crop of Transparent apples; that complainant 
delivered two truckloads of apples to respondent on June 25 and 26, 
1947, on the basis of that contract, and thereafter tendered to respond- 
ent the remainder of the Transparent apple crop, but that respondent 
failed, neglected and refused to accept the balance of the apples. 
Complainant alleges, further, that as a result of respondent’s breach 
of contract, complainant was compelled to resell the apples for re- 
spondent’s account, and that a loss of $3,244.42 was sustained, for 
which amount claim is made. On January 24, 1949, an amended com- 
plaint was filed in which the amount of alleged loss was changed to 
$3,335.42. 

Copies of the complaint and amended complaint, together with a 
copy of the report of investigation prepared by the Regulatory Divi- 

‘sion, were served on respondent by registered mail on February 5, 
1949, Complainant was served with a copy of the report of investiga- 
tion on February 7, 1949. Respondent filed an answer on March 14, 
1949, denying the existence of the alleged contract between complain- 
ant and respondent with respect to the sale of complainant’s 1947 
apple crop, and denying that complainant suffered any damage by 
reason of any action on the part of respondent. 

A hearing was held at Cincinnati, Ohio, on September 21 and 22, 
1949. Both parties were represented by counsel. Mr. E. D. Hudgens 
testified in his own behalf. In addition, the oral testimony of another 
witness and two depositions were received for complainant. Four 
witnesses testified for respondent. After the hearing, both parties 
submitted briefs. 


FINDINGS OF FACT 


1. Complainant, E. D. Hudgens, is an individual, whose post-office 
address is Box 405, Bowling Green, Kentucky. 

2. Respondent, Sanzone-Palmisano Co., is a partnership composed 
of Vincent Sanzone, Jr., Charles Sanzone, Joseph Sanzone, Frank 
Palmisano, Jr., and Neal Palmisano, whose address is 76 Plum Street, 
Cincinnati, Ohio. At the time of the transaction involved in this 
proceeding, respondent was licensed under the Act. 

8. On or about June 21 or 23, 1947, complainant negotiated by tele- 
phone with Vincent Sanzone, Jr., of respondent firm, for the sale 
of complainant’s 1947 crop of Transparent apples. The parties 
reached a tentative agreement with respect to prices and the terms of 
a contract. It was agreed that respondent would reduce the contract 
to writing and submit it to complainant for his acceptance and 
signature. 

4. On or about June 24, 1947, respondent sent its representative, 
Frank Sanzone, to complainant’s orchard with a proposed contract 
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whereunder respondent agreed to purchase complainant’s 1947 Trans- 
parent apple crop at specified prices for the various grades and sizes 
of apples during the first and second weeks of the harvest. The con- 
tract also contained the following specific provisions: 

“For the Third Week ending July 15, 1947, we agree to pay: Illinois f. o. b- 
market price for the U. S. No. 1, 2 inch and ups grade, and if we cannot agree 
on a price to buy at we will handle the 1% minimum and growers grade on 
consignment during the third week of the harvest.” 


and, 

“One condition of this trade is that all the apples are to be in firm condition 
not showing any bruising when packed.” 

The proposed contract was signed by Vincent Sanzone, Jr., on behalf 
of respondent. 

5. Complainant refused to sign the proposed contract tendered by 
respondent’s agent because it did not, in his opinion, correspond with 
the terms agreed upon between the parties in their telephone conver- 
sation. He struck out the provisions whereunder respondent was to 
handle the 134 inch minimum and growers grade apples during the 
third week of harvest for complainant’s account, and the final clause 
requiring that the apples be in firm condition not showing any bruising 
when packed. Complainant wrote out substitute clauses for the pro- 
visions which he had deleted from the document and requested 
respondent’s agent to have the instrument corrected in the respects 
indicated. Respondent’s agent mailed the proposed contract with the 
suggested changes to respondent’s place of business at Cincinnati, 
where it was delivered at 11: 00 0’clock a. m., on June 26. Respondent’s 
agent also agreed that pending the settlement of the dispute with 
respect to the terms of the proposed contract, he would accept com- 
plainant’s first day’s harvest of apples which was to be packed the 
following day, June 25, at the prices specified in the proposed contract. 
One truckload of apples was shipped to respondent on June 25, which 
respondent paid for at the specified prices. 

6. On June 26, respondent sent the following telegram to 
complainant : 

“JUST RECEIVED SPECIAL DELIVERY RETURNING CONTRACT SUB- 
MITTED TO YOU. SORRY UNSATISFACTORY. RATHER HAVE ANY 
MISUNDERSTANDING THINK BEST CALL OFF ENTIRE DEAL. IF WANT 
SEND TODAYS LOAD WILL TAKE IT BASIS USONE 2” UP 3.75, NOT TO 
EXCEED 15% USONE INCH THREE QUARTERS 2.75 FOB, ADVISE.” 

On the basis of this telegram, respondent’s agent received 163 bushels 
of 2’’ and 25 bushels of 134’ U. S. 1 apples. Complainant had an 
additional 50 bushels of 134’’ apples but the agent refused to load 
them because they exceeded the 15% specified in the telegram. Com- 
plainant and respondent’s agent called respondent at Cincinnati by 
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telephone and received authorization to send the additional 50 bushels 
of 134 inch apples at the same price specified in the telegram. Respond- 
ent paid in full for the 163 bushels of 2 inch and 25 bushels of 134 
inch apples shipped on June 26, but has paid only $60.95 for the 
remaining 50 bushels of 134 inch apples, which payment complainant 
rejected and returned to respondent. 

7. On June 27, 1947, there was an exchange of telegrams between 
complainant and respondent in which complainant demanded that 
respondent accept the remainder of his crop of Transparent apples at 
the prices tentatively agreed upon, or the crop would be sold for 
~ respondent’s account. Respondent denied that there was any contract 
between them because the proposed contract had been rejected by 
complainant and the counterproposition which complainant submitted 
had been rejected by respondent. 

8. Complainant had the apples sold on consignment and on Novem- 
ber 11, 1947, made demand upon respondent for the sum of $3,244.42, 
alleged to have been lost as the result of respondent’s failure to accept 
and pay for the remainder of complainant’s 1947 Transparent apple 
crop. No part of the sum demanded has been paid. 

9. Informal complaint was filed on December 29, 1947, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


The primary issue in this case is whether there was a contract 
between complainant and respondent for the sale of complainant’s 
1947 Transparent apple crop. Complainant alleges that in the course 
of a telephone conversation between himself and Vincent Sanzone, Jr., 
on June 21, 1947, an oral contract was made for the sale of complain- 
ant’s apple crop. Complainant contends, further, that respondent 
accepted and received without objection a shipment of apples under 
this contract on June 25, 1947. Accordingly, it is complainant’s posi- 
tion that respondent is bound by an oral contract confirmed by accept- 
ance of partial delivery, and is liable for complainant’s losses resulting 
from its refusal to accept delivery of the balance of the crop. 

It was understood and agreed between the parties that respondent 
would reduce the result of the negotiations to writing and present a 
proposed written contract to complainant for his signature. Respond- 
ent prepared and executed the proposed written contract which was 
tendered to complainant on June 24. Complainant, however, refused 
to accept or sign the contract. He objected to it for three reasons: 
(1) It failed to provide that respondent was to have a representative 
at complainant’s orchard to inspect, receive and pay for each day’s 
loading of apples, which complainant contends was one of the specific 
terms agreed to during the course of the negotiations, (2) it provided 
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that the 134 inch U. S. No. 1 and the grower’s grade apples delivered 
during the third week of the contract were to be sold on consignment 
in the event the parties were unable to agree on a price therefor, 
whereas complainant denies that he agreed to place any part of the 
apple crop with respondent for sale on consignment, and (3) it re- 
quired that the apples be in firm condition, not showing any bruising 
when packed, and complainant not only denies that this term was 
agreed upon orally, but states that such a term would render the con- 
tract impossible to perform. Complainant contends that he was justi- 
fied in refusing to sign the proposed contract, as written by respondent, 
since it failed to comply with the agreement of the parties in these 
respects, and infers that his refusal to sign the written contract in no 
way relieves respondent from its responsibility under the oral agree- 
ments which culminated in the submission of the proposed written 
contract. 

Complainant supports his contentions relative to the terms of the 
alleged oral agreement between the parties by alluding to previous 
negotiations between them with respect to the 1947 apple crop, wherein 
the terms of a contract were discussed, and also by comparing the 1947 
contract with the 1945 and 1946 contracts between the same parties. 
With respect to respondent’s first objection to the written version 
of the 1947 contract, complainant points to the 1946 contract which 
provided; “Said buyer agrees to have a representative present each 
day at said seller’s packing shed for the purpose of inspecting and 
grading and packing of said apples, and to accept and pay for each 
day’s loading.” Complainant points to a similar provision in a letter 
which he wrote to respondent on June 14, 1947, offering the sale of 
his 1947 apple crop. The evidence indicates, however, that despite 
the above mentioned provision in the 1946 contract, respondent’s 
representative at complainant’s orchard did not pay for each day’s 
loading of apples. Rather, checks were issued directly from respond- 
ent’s place of business in Cincinnati. Moreover, complainant’s offer 
in his letter of June 14, 1947, was rejected in a letter written by re- 
spondent on June 17, in which a counteroffer was made to purchase 
complainant’s apples on a day-to-day basis, and to arrange to have 
a representative at the orchard at the time of harvest, but which did 
nothing about authorizing that representative to pay for each day’s 
shipment of apples. From the foregoing, it cannot be said that the 
past practice between the parties relative to requiring respondent to 
have a representative at complainant’s orchard to inspect, accept and 
pay for each day’s loading of apples was so well established that re- 
spondent is liable nothwithstanding its refusal to sign the proposed 
written contract as amended by the complainant. 

Complainant’s second objection to the written contract concerned 
the provision requiring the lower grade apples to be placed with re- 
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spondent on consignment during the third week of harvest, if no price 
could be agreed upon. Complainant struck this provision from the 
proposed contract which was tendered to him on the ground that he 
had not agreed to permit respondent to have any of the apples on con- 
signment. Here again, complainant argues that the previous negoti- 
ations between the parties show no intention on complainant’s part 
to place any of the apples with respondent for sale on consignment. 
Mr. Hudgens’ testimony at the hearing, however, belied his position 
with respect to this matter. At page 86 of the transcript of testimony 
appears the following exchange on cross-examination of Mr. Hudgens: 

“Q. (By Mr. Purnicx): Directing your attention to the third week of the 
harvest, Mr. Hudgens, did your conversation on the 21st contain any terms as 
to the inch and three quarters U. S. No. 1, inch and three quarters minimum or 
growers grade for the third week of the harvest? 

“A. (By Mr. Hupcens): It was to be the third week they agreed to pay me 


Illinois prices for the U. S. No. 1, two inches and up. 
“Q. Was there any conversation about the one and three-quarter U. S. Minimum 


or growers grade at that time? 
“A. If we couldn’t agree on a price, they could handle them on consignment. 


“Q. That was the terms? 

“A. I think that is right if we couldn’t agree on the price. 

“Q. That was the third week? 

“A. xes.” 

Thus on cross-examination, Hudgens admitted that the proposed con- 
tract submitted by respondent correctly reflected the oral agreement 
of the parties with respect to the prices to be paid for the lower 
grades of apples during the third week of harvest. It follows that 
the change in this provision of the written contract which Hudgens 
insisted upon was not for the purpose of bringing the written con- 
tract into compliance with the oral agreement, as complainant con- 
tends, but rather was an attempt to alter the oral agreement. 

Finally, complainant lays great stress on the clause of the pro- 
posed written contract requiring that the apples be in a firm condition, 
not showing any bruising when packed. Complainant contends that he 
did not and could not agree to any such provision, since it would be vir- 
tually impossible to pick, wash, grade and pack apples in such a way as 
to completely avoid any bruising of the fruit. Complainant contends 
that this provision was inserted in the proposed contract to give re- 
spondent a free hand to refuse further deliveries of apples at any 
stage of the harvest, should market conditions warrant, since there 
will always be a certain percentage of bruising in the apples as packed. 

Respondent’s version of the negotiations between the parties was 
given primarily by Vincent Sanzone, Jr. He testified that his tele- 
phone conversation with Mr. Hudgens concerning the purchase of 
Hudgens’ apple crop took place on June 23, 1947, rather than June 21. 
Sanzone stated that immediately after the telephone conversation was 
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completed, he dictated the terms of the contract exactly as agreed 
upon to his stenographer, and that the proposed contract which 
respondent submitted to Hudgens corresponded fully with the under- 
standing of the parties. He denied that he agreed that his repre- 
sentative at complainant’s orchard was to pay for each day’s loading 
of apples. He stated that the provision in the contract concerning 
the consignment of the lower grades of apples during the third week 
of harvest, if no price could be agreed upon, was exactly as agreed 
upon. Finally, he stated that he made it clear to Hudgens in the 
telephone conversation that the apples must be in firm condition, not 
showing any bruising when packed, and Hudgens agreed to this. 
Sanzone stated that he had not made this particular requirement in 
the contracts between the parties during previous years. However, 
the apples which complainant had delivered in the 1946 season had 
contained a considerable amount of bruising, and Sanzone insisted 
upon this provision to protect respondent from a similar situation 
in 1947. 

From the divergent views of the parties as to what was agreed 
upon in the course of the telephone conversation on June 21 or June 
23, it does not appear that there was a meeting of minds at that time 
with respect to the sale of complainant’s 1947 apple crop. Moreover, 
the fact that complainant insisted that respondent reduce the agree- 
ment to writing and that a contract be signed by both parties before 
shipments were made thereunder, indicates that he considered the oral 
conversation as merely a tentative agreement, to be confirmed and 
made binding by a formal written contract. The further fact that 
he attempted to alter the written contract tendered by respondent by 
deleting the provision calling for the consignment of the lower grades 
of apples during the third week of harvest, contrary to the admitted 
terms of the oral understanding, is convincing evidence that he did 
not consider the oral agreement as a binding contract at the time. It 
is concluded that no contract was reached between the parties in the 
course of the telephone conversation between them on June 21 or 23. 
The negotiations subsequent to that telephone conversation amounted 
to a series of offers, rejections and counteroffers, none of which was 
accepted. Accordingly, there was no contract between complainant 
and respondent with respect to the purchase of complainant’s 1947 
apple crop, and no liability can be imposed upon respondent with 
respect thereto. 

There remains one other issue in the case which is not dependent on 
the existence of a contract for the entire 1947 apple crop. On June 
26, 1947, respondent sent complainant a telegram which reads, in part, 
as follows: 

89972250 —_8 
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“IF WANT SEND TODAYS LOAD WILL TAKBE IT BASIS USONE 2” UP 3.75, 
NOT TO EXCEED 15% USONE INCH THREE QUARTERS 2.75 FOB, ADVISE.” 


On the basis of this offer, complainant loaded 163 bushels of 2 inch 
U. S. No. 1 apples and 25 bushels of 134-inch U. S. No. 1 apples on a 
truck, and the same were accepted by respondent’s agent, Frank San- 
zone. On the same day, complainant had packed an additional 50 
bushels of 134-inch U. S. No. 1 apples, and requested Frank Sanzone 
to load them on the truck with the rest. Frank refused to accept 
the apples because of the 15% limitation on that size of apple specified 
_ in the telegram. He did offer to take them on a consignment basis, 

but Hudgens emphatically rejected the offer. In an effort to obtain 
authority to ship the extra apples to respondent at the price quoted in 
the telegram, complainant called respondent’s business house at Cin- 
cinnati by long-distance telephone. He spoke to Charles Sanzone 
and then turned the telephone over to Frank Sanzone who also con- 
versed with Charles Sanzone. The parties disagree completely as to 
what was said in this conversation. Hudgens testified that he re- 
quested Charles Sanzone to authorize his nephew, Frank Sanzone, to 
purchase the extra 50 bushels of 134-inch apples at the price quoted 
for that size in the telegram. Hudgens stated that Charles Sanzone 
asked to be permitted to speak with Frank Sanzone, and that after 
they completed their conversation, Frank advised Hudgens that his 
Uncle Charlie told him to go ahead and buy the extra 50 bushels and 
to load them on the truck with the rest of the apples. Charles San- 
zone’s version of the telephone conversation was that after some dis- 
cussion, Hudgens agreed to place the extra 50 bushels of apples with 
respondent for sale on consignment; that he then requested Hudgens 
to permit him to speak with his nephew, and then merely instructed 
his nephew, Frank, to load the extra apples on the truck, but did not 
tell him the basis on which respondent was receiving them. After this 
conversation, the extra apples were loaded on the truck and Frank 
Sanzone gave Hudgens a separate receipt for the 50 bushels, indicat- 
ing the price as $2.75 per bushel. From this, it appears that respond- 
ent’s agent was satisfied at the time that the extra 50 bushels of 134- 
inch apples had been sold to respondent, and not merely placed with 
respondent for sale on consignment. This agent had authority to 
inspect, accept and give receipts for the apples. It is logical to be- 
lieve that an agent with such authority would have been instructed 
during the telephone conversation with his principal as to how this 
disputed lot of apples was purchased, in order that a proper receipt 
might be given for them. Accordingly, it is concluded that the extra 
50 bushels of 134-inch apples were purchased by respondent at the 
price quoted for that size in respondent’s telegram of June 26, that 
is, $2.75 per bushel, f. o. b. complainant’s orchard. Since respondent 





9 A. D. MILES CONLEY CO. Vv. ERNEST TRUEMAN CO. 891 


has not paid for these apples, complainant should be awarded repara- 
tion in the amount of the purchase price thereof, or the sum of $137.50, 
plus interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
complainant as reparation the sum of $137.50, with interest thereon at 
the rate of 5 percent per annum from July 1, 1947, until paid. 

The facts set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2518) 


Mites Contey Company v. Ernest TruEMAN Company. PACA Doc. 
No. 5379. Decided July 24, 1950. 


Failure to Pay Deficit—Default 


Where it is alleged that complainant handled three carloads of grapefruit for 
respondent on consignment resulting in a deficit and that respondent has 
not reimbursed complainant for the amount lost, and where respondent did 
not file an answer, held, respondent’s failure to file an answer constitutes 
an admission of the facts alleged in the complaint, and respondent’s failure 
to pay the deficit sustained by complainant is in violation of the act for 
which reparation should be awarded complainant.* 

Miles Conley Company, of Baltimore, Maryland, complainant pro se. Mr. EH. D. 
Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 499a et seqg.). In- 
formal complaint was received February 15, 1950. Formal complaint 
was filed May 2, 1950, alleging that complainant handled three car- 
loads of grapefruit for the respondent on consignment resulting in 
a net deficit of $332.32 and that respondent has not paid complainant 
this amount. 

The Regulatory Division of the Fruit and Vegetable Branch made 
an investigation and a copy of its report thereon was served upon 
complainant May 25, 1950. Copies of the formal complaint and the 
report of investigation were served on the respondent May 31, 1950. 

At the time of service of the complaint respondent was notified in 
writing that an answer should be filed within 20 days thereafter and 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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that, in accordance with section 47.8 (c) of the rules of practice, 
failure to file an answer would constitute an admission of the facts 
alleged in the complaint. Respondent has failed to file an answer 
and this proceeding is disposed of on the basis of such default. 


FINDINGS OF FACT 


1. Complainant is an individual, A. Carlisle Miles, trading as Miles 
Conley Company, whose address is Pennsylvania Produce Terminal, | 
Baltimore, Maryland. 

2. Respondent is an individual, Ernest Trueman, trading as Ernest 
Trueman Company, whose address is Davenport, Florida. At the 
time of the transaction involved herein respondent was licensed under 
the act. 

3. On or about June 9, 1949, respondent shipped from Davenport, 
Florida, to complainant in Baltimore, Maryland, 448 boxes of grape- 
fruit in car ACL 17839 to be handled for the account of respondent. 
The shipment was sold for the account of respondent for gross amount 
of $1,779.30. Charges including an advance of $1,500 freight, cartage 
inspection and selling charge, totalling $2,102.47 were incurred by 
complainant, leaving a deficit of $323.17. 

4. On or about June 13, 1949, respondent shipped from Davenport, 
Florida, to complainant in Baltimore, Maryland, 525 boxes of grape- 
fruit in car FGEX 10853 to be handled for the account of respondent. 
The shipment was sold for the account of respondent for $1,661.50. 
This amount less an advance of $600 and charges of $772.27 leaves net 
proceeds on this transaction of $289.23. 

5. On or about June 16, 1949, respondent shipped from Davenport, 
Florida, to complainant in Baltimore, Maryland, 525 boxes of grape- 
fruit in car FDEX 7034 to be handled for the account of respondent. 
The shipment was sold for the account of respondent for $1,118. This 
sum less an advance of $600 and charges of $816.38 leaves a deficit on 
this shipment of $298.38. 

6. A deficit of $323.17 on the shipment of June 9 plus the deficit of 
$298.38 on the shipment of June 6 makes a total deficit of $621.55. 
This deficit less credit of net proceeds of $289.23 on the shipment of 
June 13 leaves a net deficit of $332.32, no part of which has been paid 
by respondent. 

7. Informal complaint was received February 15, 1950, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


Failure of the respondent to file an answer to the complaint consti- 
tutes an admission of the facts alleged in the complaint as provided 


for in the rules of practice (7 CFR 47.8 (c) ). 





9 A. D. 


actice, 
» facts 
nswer 
t. 


Miles 
ninal, 


yrnest 
t the 
ander 


port, 
rape- 
dent. 
lount 
rtage 


d by 


port, 
‘ape- 
dent. 
1.50. 
3 net 


ort, 


9A. D. 8. N. BEARD & CO. UV. MILTON SCHOENBURG 893 


Respondent in this case shipped three carloads of grapefruit to the 
complainant in Baltimore, Maryland, on consignment to be handled 
for respondent’s account. Complainant sold the grapefruit in accord- 
ance with the terms of the agreement between respondent and com- 
plainant which resulted in a net deficit to complainant of $332.32, no 
part of which has been paid by respondent. 

Respondent’s failure to pay the deficit sustained by complainant is in 
violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $332.32, with interest, and the facts should 
be published. 

ORDER 


Within 30 days from the date of this order respondent shall pay to 
complainant, as reparation, $332.32, with interest thereon at the rate 


of 5 percent per annum from July 1, 1949, until paid. 
The facts and circumstances as set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


(No 2519) 


S. N. Bearp anp Company v. Mitton Scnoensure. PACA Doc. No. 
5142. Decided July 24, 1950. 


Failure to Pay Balance of Purchase Price—F. O. B. Acceptance—Breach of 
Warranty—Lack of Right of Rejection or Resale of Produce for Seller’s 


Account 


Where respondent purchased a carload of lettuce and carrots from complainant 
on f. o. b. acceptance terms, the carrots failed to meet contract requirements 
as to size, respondent diverted the shipment for sale on consignment, paying 
over the net proceeds to complainant without prejudice to complainant's 
claiin for the balance of the purchase price, and respondent denied any further 
liability, it is held: (1) the buyer had no right to reject the f. o. b. acceptance 
shipment, or to rescind the sale and offer possession back to seller, and upon 
the seller’s refusal to resume possession to sell the produce for the seller’s 
account; (2) while there was a breach of contract as to the size of carrots, 
respondent failed to prove that any damages resulted from such breach ; and 
(3) respondent’s failure to pay the full purchase price was in violation of 
section 2 of the act.* 


Measure of Damages Based on Breach of Warranty 
General damages for breach of warranty are measured by the differences between 
the market value of the produce actually delivered and the market value 
of produce meeting contract requirements.* 
Mr. Lyle H. Rossiter, of March & Rossiter, of Chicago, Illinois, for complainant, 
Mr. Alexander Golbus, of Golbus & Golbus, of Chicago, Illinois, for respondent, 
Mr. Gilbert A. Horn, Presiding Officer, 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions, — Ed, 
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Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 499a e¢ seg.). Formal 
complaint was filed May 16, 1949, in which it is alleged that complain- 
ant sold respondent a carload of produce consisting of 220 crates 
of head lettuce at $4 per crate and 100 crates of medium to large 
size carrots at $3.50 per crate plus $60 top-ice, or the total invoice 
price of $1,290, “f. o. b. shipping point acceptance.” It is further 
_ alleged that a carload of lettuce and carrots of the kind, quality, 
grade and size specified in the contract of sale was shipped from 
California on October 13, 1948; that on or before the date the car 
arrived at Kansas City, Missouri, respondent ordered the car diverted 
to himself at Chicago, Illinois; that upon arrival of the shipment 
at Chicago, respondent accepted the produce but has failed to pay 
the agreed purchase price thereof, having since paid only the sum 
of $498.77, leaving a balance of $791.23 due and owing to complainant. 

A copy of the formal complaint was served on respondent by reg- 
istered mail on June 13, 1949, together with a copy of the report of 
investigation prepared by the Regulatory Division of the Department. 
A copy of the report of investigation was also served on complainant 
by registered mail on June 18, 1949. 

Respondent’s answer was filed on July 7, 1949, in which it is denied 
that the produce tendered for delivery was in compliance with the 
contract of purchase. Respondent alleges that he duly notified com- 
plainant of the breach of warranty and offered to return the shipment 
to complainant; that complainant refused to resume possession of 
the shipment and, accordingly, respondent was forced to place the 
same for sale on consignment with a responsible commission merchant 
on the Chicago market ; that the net proceeds of $498.76 were received 
on the resale of the car; and that said amount was tendered to and 
accepted by the complainant. 

Oral hearing was held at Chicago, Illinois, on November 8, 1949. 
Both parties were represented by counsel. Complainant introduced 
the deposition of S. N. Beard. The oral testimony of Milton Schoen- 
burg and H. B. Frost was introduced on behalf of respondent. Briefs 
were filed by both parties. 


FINDINGS OF FACT 


1. Complainant, S. N. Beard, is an individual, trading as S. N. 
Beard & Company, whose address is P. O. Box 367, Salinas, California. 
2. Respondent, Milton Schoenburg, is an individual whose address 
is 216 South Water Market, Chicago, Illinois. At the time of the trans- 
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action involved in this case, respondent was licensed under the act. 

8. On or about October 14, 1948, complainant sold to respondent a 
carload of produce in car No. PFE 94357, containing 220 crates of 
iceberg lettuce at $4 per crate, f. o. b. and 100 6-dozen crates of medium- 
large carrots at $3.50 per crate, f. o. b. plus $60 top-ice, on the terms 
“f. o. b. shipping point acceptance.” 

4, Car No. PFE 94357 was shipped from Salinas, California, on 
October 13, 1948. The car was billed to Kansas City, Missouri, on 
respondent’s instructions, and before its arrival at Kansas City re- 
spondent ordered the car diverted to himself at Chicago, Illinois. 

5. Car No. PFE 94357 arrived at Chicago, Illinois, on or about 
October 20, 1948. Respondent inspected the shipment and found that 
the carrots were, in his opinion, smaller than the medium-large size 
purchased. Respondent ordered a federal inspection of the shipment 
und the inspection certificate shows the size of the carrots as: 

“Generally % to 1% inches in diameter, with 1 to 14% average approximately 
8% under 1 inch (small) ; 1 to 7% average 4% over 11% inches (large) ; average 
approximately 88%, 1 to 11% inches (medium).” 

6. Upon receipt of Government inspector’s report on October 21, 
respondent sent complainant a telegram advising that the carrots 
did not meet contract specifications and requesting that complainant 
dispose of the shipment elsewhere, or otherwise respondent would 
place it for sale on consignment and remit the proceeds when sold. 
Complainant did not agree to the disposition of the shipment as 
suggested by the respondent. 

7. On or about October 21, 1948, respondent diverted the shipment 
to the Barnett-Gerstein Company of Chicago, Illinois, with instruc- 
tions to sell it for his account. The shipment was sold, by Barnett- 
Gerstein Company, on October 25, 26 and 27, and the net proceeds 
of $498.76 were obtained from the resale. 

8. Respondent remitted $498.77 to complainant without prejudice 
to complainant’s claim for the balance. No further payment has 
been made with respect to this shipment. 

9. Formal complaint was filed within nine months after the accrual 
of the alleged cause of action. 


CONCLUSIONS 


Respondent contends that there was a breach of warranty with 
respect to the size of the carrots contained in this mixed carload. The 
contract specified “medium-large” carrots. The U. S. Standards for 
Bunched Carrots, as issued by the Department on June 25, 1945, and 
in effect at the time of this transaction, of which official notice is 
taken, provides as follows with respect to the sizes of carrots: 
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“For long-type varieties similar to Imperator, Morse Bunching, and half-long 
varieties, similar to Chantenay, Danvers, or Nantes, ‘small’ means less than 
1 inch; ‘medium’ means 1 to 1% inches; ‘large’ means over 114 inches in 
diameter.” 


The Standards make allowances of tolerance as follows: 


“In order to allow for variations incident to proper grading and handling, not 
more than 5 percent, by count, of the carrots in any lot may fail to meet the 
specified minimum diameter and not more than 5 percent may fail to meet any 
maximum diameter which may be specified in connection with the grade. 

“When a tolerance is less than 10 percent, individual containers in any lot 

shall have not more than double the tolerance specified except that at least one 
defective and one off-size specimen may be permitted in a container.” 
The carrots in this shipment failed to meet the standards for “medium- 
large” as called for in the contract in two respects, namely: (1) 8% 
of the carrots were found by the federal inspector to be less than 1 
inch in diameter, which is 3% in excess of the permissible tolerance 
for undersized carrots, and (2) some of the crates were found to con- 
tain as much as 14% undersized carrots, which is more than double 
the 5% tolerance permitted by the standards in an individual con- 
tainer. It is concluded that complainant failed to deliver carrots of 
the size contracted for, which was a breach of a material provision 
of the contract. 

Respondent, upon becoming apprised of the fact that the carrots 
were not in conformity with contract specifications, sent complainant 
a telegram which reads in part as follows: 

... THIS FAILS MEET SPECIFICATIONS MEDIUM LARGE AS PUR- 
CHASED. IN VIEW TERMS OF PURCHASE FOB SHIPPING POINT AC- 
CEPTANCE WE WILL MAKE EVERY EFFORT DISPOSE OF SAME UNLESS 
YOU MAY DESIRE TO MAKE DISPOSITION ELSEWHERE OTHERWISE 
WBE WILL MAKE BEST DISPOSITION POSSIBLE MAY BE NECESSARY 
PLACE CONSIGNMENT WE WILL REMIT PROCEEDS WHEN SOLD. 

This telegram was followed by an extended teletype conversation be- 
tween the parties in which complainant offered to permit respondent 
to sell the carrots on consignment, provided respondent would pay the 
invoice price for the lettuce in the car, and respondent insisted that the 
entire carload be sold for complainant’s account. Neither party ac- 
cepted the other’s offer. Respondent, however, proceeded to place the 
shipment with the Barnett-Gerstein Company for sale on consignment. 
The net proceeds of $498.76 were obtained in the resale of the produce. 
The amount of $498.77 was paid by respondent to complainant with- 
out prejudice to any claim against the respondent for the balance. 

Respondent cites authority in his brief to the effect that where goods 
fail to meet the seller’s warranty the buyer has the right to keep the 
goods and set up against the sales the breach of warranty by way of 
recoupment in diminution of the price, paying the seller only the actual 
net amount received from the resale; that the fair and reasonable 
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value of the commodity is the actual receipts realized from the sale 
thereof, assuming due diligence was exercised in the disposition; and 
that upon a seller’s breach of warranty through failure to deliver 
goods conforming to specifications of contract sale, he cannot collect 
the purchase price, but is entitled only to actual market value of the 
goods as shown by resale thereof. 

The soundness of the cases cited by respondent is not challenged, 
but these cases do not deal with contracts where goods were purchased 
on an f. o. b. acceptance basis, such as the transaction under discus- 
sion. Under the regulations, in an “f. 0. b. acceptance” sale, the buyer 
assumes full responsibility for the goods at shipping point and has no 
right of rejection on arrival. “The buyer’s remedy under this method 
of purchase is by recovery of damages from the shipper and not by 
rejection of the shipment.” (7 CFR 1949 ed. 46.24 (1)). In this type 
of sale, the buyer contractually waives his right to reject the shipment 
in the event of a breach of contract by the seller. He agrees to assume 
full responsibility for the goods at shipping point, and being without 
power to reject, he cannot thrust the risk of transit loss back upon the 
seller. Nor can he do so by first accepting the shipment and then 
rescinding the sale and returning the goods to the seller, for his action 
against the defaulting seller is strictly limited to the recovery of 
damages resulting from the seller’s breach of contract. The LeRoy 
Dyal Company, Inc. v. Chas. R. Allen, 161 F. (2d) 152, (C. C. A. 4th, 
1947) ; Z. Gillarde Company v. Joseph Martinelli & Company, 169 F. 
(2d) 276, (C. C. A. 1st, 1948); S. A. Gerrard Co. v. Syracuse Fruit 
Company, Inc., and Anthony F. Farsaci,7 A. D. 19. 

Since the risk of loss cannot be thrust back upon the defaulting 
seller in an f. o. b. acceptance transaction, the damages which the 
buyer may recover for the seller’s breach of warranty may not include 
any transit loss, such as loss due to normal deterioration during tran- 
sit, improper handling during transit, and decline in market price 
since the time of the original sale. Moreover, since the buyer has no 
power to reject, or to rescind and return the shipment, he is not privi- 
leged to offer possession of the shipment back to the seller, and upon 
seller’s refusal to resume possession of it, to sell it for seller’s account. 
Accordingly, damages incident to such unauthorized action on the 
buyer’s part, such as expenses of resale and losses attributable to such 
resale likewise are not proper elements of damage in an f. o. b. accept- 
ance transaction. 

Respondent seeks the dismissal of this complaint on the ground that 
the damage suffered as the result of complainant’s breach of contract 
is the difference between the original contract price between the parties 
and the net amount recovered in the resale of the shipment at desti- 
nation ; that when these damages are set off against the contract price, 
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respondent is liable only for the payment of the net proceeds derived 
from the resale; and since this amount has already been paid to and 
accepted by complainant, there remains nothing due from respondent 
to complainant of this transaction. Damages calculated on this basis 
would of necessity include all transit loss, particularly, loss due to de- 
cline in market price between the time of the original transaction and 
time of resale at destination. It would also include expenses incident 
to the resale of the merchandise. As pointed out above, these are 
not proper elements of damages in an f. o. b. acceptance transaction. 

The true measure of damages in this case is the difference between 
the value of the goods at the time of delivery to respondent and the 
value they would have had if they had been as warranted. C. H. Rob- 
inson Company v. J. Weiner & Son, 8 A. D. 718, 722. Fortunately, 
the ascertaining of these values is a comparatively simple task in this 
case. It is known that the shipment was delivered on October 20, 1948. 
The respondent testified that the shipment was resold by the Barnett- 
Gerstein Company on October 25, 26 and 27. The account sale issued 
by that company shows that 10 crates of the carrots sold at $4.75 per 
crate, 37 at $4.50, and 52 at $4.25. One crate was reported as empty. 
The average price obtained for the 100 crates was $4.35. The Federal- 
State Market News Service, of which official notice is taken, shows 
sales of California 6-dozen bunch crates medium-large size carrots at 
Chicago on October 25, ranging from $4 to $4.50, on October 26 from 
$4 to $4.25, and on October 27, $3.75 to $4.25. The average price for the 
three days was approximately $4.12 per crate. Thus, despite the fact 
that this shipment contained an excessive number of undersized car- 
rots, nevertheless, the carrots were sold at top of the market prices 
for medium-large carrots. The only conclusion that can be drawn is 
that the value of the carrots was not lessened by reason of the fact that 
the lot contained small-sized carrots somewhat in excess of tolerance 
and in breach of sales warranty. 

There is no claim that the lettuce which comprised the remainder 
of this mixed shipment was not in full compliance with the contract 
specifications. Since respondent is only entitled to damages for breach 
of contract, and the breach of contract extended only to the carrots 
in the shipment, it is unnecessary to give further consideration to the 
lettuce. This is not to be taken as a determination that the contract 
was or was not separable with respect to the carrots and lettuce con- 
tained in this carload. It is unnecessary to decide this isssue. 

It is concluded that respondent has violated Section 2 of the Act 
by reason of his failure to pay the full contract price for the carload 
of carrots and lettuce involved in this proceeding. It is further con- 
cluded that respondent has failed to prove damages resulting from 
complainant’s breach of contract with respect to the size of carrots in 
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the shipment. Accordingly, complainant should be awarded repara- 
tion in the amount of $791.23, which represents the difference between 
the invoice price of $1,290 and the amount of $498.77, heretofore paid 
by respondent without prejudice to complainant’s action, and the facts 
should be published. 

ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $791.23, with interest thereon at the 
rate of 5 percent per annum from November 1, 1948, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2520) 


PACA Doce. No. 5156.* Decided July 24, 1950. 
Dismissal of Complaint—Settlement between Parties 
Where the attorneys representing complainant notified the Department that the 
controversy has been settled and requested dismissal of the complaint, the 
complaint is, accordingly, dismissed. 
Complainant pro se. Mr. Louis Zingesser, of Mamaroneck, New York, for re- 
spondent. Mr. Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 499a et seg.). Com- 
plainant filed a formal complaint on June 3, 1949, alleging re- 
spondent’s failure to pay the purchase prices of several lots of tomatoes 
sold to respondent between December 18, 1948, and January 6, 1949, 
and also amounts due in connection with several lots of tomatoes 
purchased by complainant for the account of respondent during the 
same period. An award of reparation is requested in the total amount 
of $5,872.03. On July 22, 1949, respondent filed an answer denying 
liability and requesting an oral hearing. 

It now appears that the parties have reached an agreement as to 
settlement. By letter dated July 10, 1950, complainant authorized 
dismissal of the complaint. Accordingly, the complaint is dismissed. 

Copies hereof shall be served upon the parties. 








*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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(No. 2521) 
PACA Doc. No. 5176.* Decided July 24, 1950. 


Dismissal of Complaint—Settlement between Parties 
Where complainant notified the Department that the controversy has been set- 
tled and requested dismissal of the complaint, the complaint is, accordingly, 
dismissed. 


Messrs. Golbus & Golbus, of Chicago, Illinois, for complainant. Mr. LeRoy W. 
Gudgeon, of Chicago, Illinois, for respondent. Mr. Frederick W. Woodley, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 499a et seg.). A formal 
complaint was filed April 14, 1949, alleging that respondent rejected 
without reasonable cause a carload of tomatoes purchased from com- 
plainant on or about August 7, 1948. Complainant requests an award 
of reparation in the amount of $1,608.12. Respondent filed an answer 
on September 12, 1949, denying any liability to complainant and 
pleading the Statute of Frauds. Respondent asked for an oral 
hearing. 

In a letter dated July 6, 1950, the attorneys representing complain- 
ant advised the presiding officer that respondent corporation had been 
dissolved, that complainant had received its pro rata share of the 
funds resulting from the dissolution, and that the complaint may be 
dismissed. Accordingly, the complaint is dismissed. 

Copies hereof shall be served upon the parties. 


(No. 2522) 


Wire Frapen Tomato Co. v. Jones Propuce Company. PACA Doc. 
No. 5380. Decided July 27, 1950. 


Failure to Pay Balance of Purchase Price—Default 


Where complainant alleged that it sold eight lots of produce to respondent for 
$1,899.90 and respondent paid $1,078.80 but failed to pay the balance due 
of $821.10, and where respondent did not answer the complaint, held, its 
failure to file an answer constitutes an admission of the facts alleged in 
the complaint, and its failure to pay the full purchase price promptly is a 
violation of the act for which reparation should be awarded complainant 
in the amount of the unpaid balance of the purchase price.** 


Messrs. Katz & Katz, of Jacksonville, Florida, for complainant. Mr. 2. D. Mul- 
ville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
**Reference to other points involved in this case will be found in Index-Digest and 


Subject-Index in this issue of Agriculture Decisions.--Ed. 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 499a et seg.). Informal 
complaint was received March 25, 1949. Formal complaint was filed 
April 26, 1949, alleging that complainant sold 8 lots of produce to 
respondent from December 2, 1948 to February 9, 1949, inclusive, for 
the total amount of $1,899.90 and that respondent has paid $1,078.80 
but has not paid the balance due of $821.10 which complainant seeks 
to recover in this proceeding. 

The Regulatory Division of the Fruit and Vegetable Branch made 
an investigation and a copy of its report thereon was served on com- 
plainant’s attorneys November 14, 1949. Copies of the formal com- 
plaint and the report of investigation were served in person on re- 
spondent on June 15, 1950. 

At the time of service of the complaint respondent was notified 
that an answer should be filed within 20 days thereafter and that, in 
accordance with section 47.8 (c) of the rules of practice, failure to 
file an answer would constitute a waiver of hearing and an admission 
of the facts alleged in the complaint. Respondent has failed to file 
an answer and this proceeding is disposed of on the basis of such 


default. 
FINDINGS OF FACT 


1. Complainant is a partnership composed of Joe Fraden, Louie 
Fraden and Abe Fraden, trading as Willie Fraden Tomato Co., whose 
post office address is Jax Produce Market, West Beaver Street, Jack- 
sonville, Florida. 

2. Respondent is an individual, J. W. Jones, trading as Jones Pro- 
duce Company, whose address is 602 Piedmont Way, Burlington, 
North Carolina. At the time of the transactions complained of 
herein respondent was licensed under the act. 

3. On or about December 2, 1948, complainant sold to respondent 
50 half certs of tomatoes at $3.25 each and 26 #32 cartons of tomatoes 
at $5 per carton or a total purchase price of $292.50. 

4. On or about December 7, 1948, complainant sold to respondent 
50 half erts of tomatoes at $3 each, 15 #32 cartons of tomatoes at $4.48 
per carton, 10 packages of cucumbers at $3.25 per package and 10 
packages of squash at $5 per package or a total purchase price of 
$299.70. 

5. On or about December 11, 1948, complainant sold to respondent 
50 #32 cartons of tomatoes at $4.16 per carton or a total purchase 
price of $208. 

6. On or about December 18, 1948, complainant sold to respondent 
35 #32 cartons of tomatoes at $3.52 per carton or a total purchase 
price of $123.20. 
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7. On or about January 13, 1949, complainant sold to respondent 
21 #4 cartons of tomatoes at $5 per carton and 14 #5 cartons of toma- 
toes at $3.60 per carton or a total purchase price of $155.40. 

8. On or about January 26, 1949, complainant sold to respondent 
60 cartons of tomatoes at $6.08 per carton and 6 half crts of tomatoes 
at $4 each or a total purchase price of $388.80. 

9. On or about February 6, 1949, complainant sold to respondent 
25 lugs of tomatoes at $4.50 per lug, 16 half certs of tomatoes at $2.75 
each, 20 #28 cartons of tomatoes at $4.48 per carton and 10 +32 car- 
tons of tomatoes at $5.12 per carton or a total purchase price of 
$297.30. 

10. On or about February 9, 1949, complainant sold to respondent 
15 #4-32 cartons of tomatoes at $4.80 per carton and 15 #3-28 car- 
tons of tomatoes at $4.20 per carton or a total purchase price of $135. 

11. The produce sold by complainant to respondent under the eight 
contracts stated above was, in each case, delivered to an agent of re- 
spondent in Jacksonville, Florida, and shipped in respondent’s trucks 
from Jacksonville, Florida, to Burlington, North Carolina. 

12. The total purchase price for the eight lots of produce sold by 
complainant to respondent was $1,899.90. Respondent has paid com- 
plainant $1,078.80, on account, leaving a balance due of $821.10, no 
part of which has been paid. 

13. Informal complaint was received March 25, 1949, which was 
within nine months after these causes of action accrued. 


CONCLUSIONS 


Failure of the respondent to file an answer to the complaint con- 
stitutes an admission of the facts alleged in the complaint as provided 
for in the rules of practice (7 CFR 47.8 (c) ). 

The record indicates that during the period from December 2, 1948 
to February 9, 1949, both dates inclusive, complainant sold to respond- 
ent eight lots of produce, including tomatoes, cucumbers and squash, 
for the total aggregate price of $1,899.90. The produce contracted for 
was accepted by agents of respondent and shipped in respondent’s 
trucks in interstate commerce. Respondent has paid complainant 
$1,078.80 on account but has not paid the balance due of $821.10, or 
any part thereof. The report of investigation contains a letter from 
respondent to the Department admitting liability and promising to 
pay as soon as he is able. 

Respondent’s failure to pay promptly the full contract purchase 
prices is in violation of section 2 of the act. Complainant should be 
awarded reparation in the amount of $821.10, with interest, and the 


facts should be published. 
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ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $821.10, with interest thereon at the rate 
of 5 percent per annum from March 1, 1949, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 





COURT DECISIONS 


Suiivan Co. v. Wetts, 89 F. Supp. 317. Decided March 14, 1950. 


UNITED STATES DISTRICT COURT, D. NEBRASKA, OMAHA DIVISION 
Civil No. 117-48 
Action of Seller as Constituting Estoppel 


Where seller of cattle clothed buyer with all indicia of ownership by delivery to 
buyer a “truck billing” naming consignor as seller “care of” buyer, and seller 
took no steps to avoid title which passed to buyer until after buyer had 
resold the cattle to an innocent purchaser and the consignee turned the 
purchaser’s money over to buyer, it is held that (1) seller could not hold 
the innocent consignor liable because buyer had given a worthless check 
in payment of the purchase price; and (2) Nebraska’s Supreme Court’s 
decision that the title to the cattle passed to buyer was binding on Nebraska 


federal court.* 
Principal and Agent—Liability of Innocent Agent 


An agent who, without notice of fraud, sells goods, title to which his principal 
has obtained by fraud, is not liable to defrauded owner.* 


Principal and Agent—Liability of Innocent Agent 


An agent is liable to the true owner for conversion where he receives from his 
principal property to which his principal has no right, and does not turn 
over the property or its proceeds to the true owner, and though, generally, 
the agent’s good faith and ignorance of the true ownership are no defense, 
it is a defense that the agent was misled by the owner.* 


Courts—Supreme Court Decisions Followed by Federal Court 


Erie R. Co. v. Tompkins, 304 U. S. 64.* 


Principal and Agent—Duty of Licensed Consignor under Packers and Stock- 
yards Act, 1921, to Serve All Indiscriminately 


One licensed under the act is under a duty to serve all without difference or 
discrimination, in contrast with the common law rule, holding, the agent 
liable if he chooses to assist, even unknowingly, his principal in the perpetra- 
tion of a fraud upon a third person, the reason being that the agent, under 
the common law, is free to choose whom he wishes to serve as his principal.* 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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A; C. Sidner, of Sidner, Lee & Gunderson, Fremont, Nebraska, and 
Edwin Cassem of Kennedy, Holland, DeLacy & Svoboda, Omaha, 
Nebraska, for plaintiff. 

William H. Lamme, of Spear & Lamme, Fremont, Nebraska, for 
defendant. 

Dononor, Chief Judge. 

The plaintiff was the owner and in possession of thirty head of steers 
in the Sioux City Stock Yards at Sioux City, Iowa, and on the 15th of 
October, 1946, the plaintiff agreed to sell said steers to a party who 
claimed to be O. W. Wade, of Beemer, Nebraska, for the sum of $3,266 ; 
as part of said transaction Wade delivered his check to the plaintiff 
and the plaintiff delivered to Wade a “Truck Billing.” This “Truck 
Billing” was not a real bil! of lading and it was filled in as follows: 

Consignor Sullivan Co., on the first line; Consignee, followed by two 
check marks, on the second line; and Care of O. W. Wade on the third 
line. 

The Supreme Court of Nebraska commenting on this very same 
“Truck Billing” in the case of Sullivan Co. v. Larson, 149 Neb. 97, 30 
N.W. 2d 460, 462, had this to say: 

“This is quite different legally from consigning them (the cattle) to them- 
selves on shipper’s order and sending the order to the bank with sight draft 
attached and only when draft is paid does the title change hands. 

“In the case at bar, when these cattle were delivered to Wade, he could have 
taken them in his own truck, and there was no act still to be done by plaintiff 
to transfer the title to Wade.” 

Wade secured the Sioux City Motor Express, a common carrier of 
livestock, with its principal place of business in Sioux City, Iowa, to 
load the cattle into their truck and start for Beemer, Nebraska. At 
some point between Sioux City and Beemer, Wade directed the driver 
to deliver the cattle to Fremont, Nebraska, which the driver did. On 
the 16th of October, the defendant, Wells Commission Co., sold the 
cattle and delivered the proceeds of the sale to Wade. Thereafter, 
the check for $3,266, given by said Wade to the plaintiff, was returned 
marked “insufficient funds.” Sullivan Company had not made any 
inquiries with respect to Wade at West Point, Nebraska, or at the First 
National Bank of West Point, the bank upon which Wade drew his 
check in payment of the cattle. 

[1, 2] In Sullivan Co. v. Larson, supra, it was held that title to 
twenty-eight head of the cattle passed to Larson, a bona fide pur- 
chaser. And inasfar as that case is material to the case at hand this 
court is bound by that decision. rie R. Co. v. Tompkins, 304 U. S. 
64, 58 S. Ct. 817, 82 L. Ed. 1188, 114 A. L. R. 1487. In the case before 
us the seller passed title to the goods in question to Wade, even though 
Wade gave a worthless check in payment thereof. It is true that some 
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cases have held that such a false check is no payment and that not 
only does title not pass to the fraudulent buyer, but also that the seller 
may assert his title against an innocent purchaser from the buyer. 

[3] The reasoning of these decisions is obviously unsound. The 
reasoning upon which they are based is that a worthless check is no 
payment of the purchase price, and the condition has not happened 
upon which the property was to pass. But the real question is: Did 
the seller assent to transfer the ownership in the goods? It can 
hardly be doubted that he did. It is true that this assent to the 
transfer of the property has been procured by fraud and that the seller 
" may reclaim the goods or their proceeds from the fraudulent buyer. 
But where the seller is induced to part with his property by fraud, the 
voidable title of the fraudulent buyer becomes an indefeasible title 
upon a bona fide purchase for value from the fraudulent buyer. 
Williston on Sales, 1948 Ed., vol. 2, Sec. 346a; Parr v. Helfrich, 108 
Neb. 801, 189 N. W. 281; Crescent Chevrolet Co. v. Lewis, 230 Iowa 
1074, 300 N. W. 260; Sullivan Co. v. Larson, supra. 

[4] It is inconsistent that we should say in one breath that Wade 
had a title which became indefeasible when the cattle were sold to 
the innocent purchaser Larson, and then in the next breath say that 
Wade had no title and that the innocent factor, Wells Commission 
Company, is guilty of conversion. Especially in view of the fact 
that the plaintiff took no steps to void the title which passed to 
Wade until after the factor had turned the innocent purchaser’s money 
over to Wade, whom the plaintiff had clothed with all the indicia of 
ownership. 

But the plaintiff contends that the equities of the parties and the 
doctrine of estoppel are not material in this case because the situation 
is covered by a special rule of agency. And, since it is true that we 
are here dealing, not with an innocent purchaser for value, but with 
an innocent factor, the court has carefully considered the merits of 
the plaintiff’s contention, examining thoroughly the authorities which 
the plaintiff has cited in support of its position. 

For example, the Restatement of Agency, Section 349, is cited for 
the following proposition: “An agent who does acts which would 
otherwise constitute conversion of a chattel is not relieved from lia- 
bility by the fact that he acts on account of his principal and reason- 
ably, although mistakenly, believes that the principal is entitled to 
possession of the chattels.” 

[5] To illustrate this proposition, the Restatement sets forth two 
situations, but in both of these situations the goods were stolen from 
the rightful owner, which obviously distinguishes them from the case 
before us. In addition to these illustrations, several comments are 
set forth qualifying the general rule. The qualification which 
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covers the case before the court is set forth in Comment g., which 
provides as follows: “Likewise, an agent who, without notice of the 
fraud, sells goods, title to which his principal has obtained by fraud, 
is not liable to the defrauded owner.” 

It seems clear therefore that reading Section 349, as a whole, the 
Restatement is little support for the plaintiff’s position. 

[6] In35C.J.S., Factors, § 57b, page 465, the rule is laid down that 
“A factor is liable to the true owner for conversion where he receives 
from his principal property to which his principal has no right, and 
does not turn over the property or its proceeds to the true owner. 
Generally, the factor’s good faith and ignorance of the true ownership 
are no defense; but it is a defense that he was misled by the owner”. 

[7] Thus, where the owner has clothed the principal with the 
indicia of ownership, he has misled the agent. Kempner v. Thompson, 
1907, 45 Tex. Civ. App. 267, 100 S. W. 351. 

And so it is with the other authorities. In each there is some 
qualification of the general rule which seems more applicable to the 
case before us than the rule itself. 

In none of the Nebraska cases cited does it appear that the plaintiff 
himself is responsible for the situation which made the fraudulent 
transaction possible. It is this factor which distinguishes the present 
case from Cook v. Monroe, 45 Neb. 349, 63 N. W. 800; Stevenson v. 
Valentine, 27 Neb. 338, 43 N. W. 107; Hill v. Campbell Commission 
Co., 54 Neb. 59, 74 N.W. 388; Stough v. Stefani, 19 Neb. 468, 27 N.W. 
445, and the others. But even if the court did not feel that this situa- 
tion is an exception to the majority rule, but a minority rule as the 
plaintiff contends, there is another aspect of the case which would 
make it inequitable to hold this defendant liable. 

[8, 9] The defendant is licensed under the Packers and Stockyards 
Act of 1921, Chapter 9, Title 7 U. S.C. A. § 181 et seq. It is its duty 
to serve all without difference or discrimination. Stafford v. Wallace, 
258 U.S. 495, 42 S. Ct. 397, 66 L. Ed. 735, 23 A. L. R. 229. It should 
be remembered that the common-law rule of agency has become a 
harsh one as the relationship between principal and agent has become 
more and more impersonal. The common-law rule was based on the 
reasoning that since the agent is free to choose whom he wishes to 
serve as his principal, that he should be held liable, if he chooses to 
assist, even unknowingly, his principal in the perpetration of a fraud 
upon a third person. And the rule is not unjustly oppressive as long 
as the agent remains free to choose whom he will serve. But the 
Packers and Stockyards Act has so limited the defendant’s freedom 
of choice as to make a strict application of the common-law rule op- 
pressive in this case. See Blackwell v. Laird, 236 Mo. App. 1217, 
163 S. W. 2d 91. To hold otherwise would deprive all small cattle 
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commission men of an opportunity to engage in business. Forcing 
them to serve all, without difference or discrimination, and then hold- 
ing them personally liable for the credibility of all they serve would 
soon send them tumbling into insolvency. A result which was not 
intended by either the common-law rule of agency nor the Packers 
and Stockyards Act. 

The plaintiff relies heavily on the case of Birmingham v. Rice Bros., 
238 Iowa 410, 26 N. W. 2d 39, 2 A. L. R. 2d 1108, which is somewhat 
similar to the case before the court. However, that case was decided 
by a divided court (5 to 4) and the soundness of the majority 
decision might well be questioned in view of the strong dissent. 
The majority felt that the Packers and Stockyards Act did not 
in any way alter ordinary rules of agency. But the dissenting 
opinion points out that the act changes the status of commission 
agencies from that of ordinary factors to public utilities. Zagg Bros. 
& Morehead v. United States, D. C., 29 F. 2d 750, affirmed 280 U. S. 
420, 50 S. Ct. 220, 74 L. Ed. 524; Farmers’ Livestock Commission Co. 
v. United States, D. C., 54 F. 2d 375; Nashville Union Stockyards v. 
Grissim, 153 Tenn, 225, 280 S. W. 1015. The sound implications of 
this change should not be disregarded or rejected when invoked by 
the utility that is made subject to regulation. In the words of Judge 
Smith [238 Iowa 410, 26 N. W. 2d 47]: “The Act should not be 
interpreted in one way for one purpose and in a different way for 
another. The agenciesshould notbe * * * converted by the Act 
into public utilities, required to serve without discrimination and 
still held to personal responsibility for the honesty and good 
faith of the customers they are required to serve.” Birming- 
ham v. Rice Bros., supra. And authority for this proposition is not 
completely lacking. Abernathy v. Wheeler, 92 Ky. 320,17 S. W. 858, 
36 Am. St. Rep. 593. The Abernathy case represents a well-reasoned 
exception to the general rule of agency and should not be considered 
as only a minority rule. It can be distinguished from Mason City 
Production Credit Association v. Sig. Ellingson & Co., 1939, 205 Minn. 
537, 286 N. W. 713, which is sometimes said to represent the majority 
view. In the latter case, a recorded mortgage was involved and the 
court felt that such mortgage gave to the agent notice of the plaintiff’s 
right in the property. To have held otherwise would have rendered 
the recording statute ineffective in that situation. In the former case 
there was no such constructive notice. 

For the reasons set forth above, the court feels that this case falls 
into two recognized exceptions to the rule of agency which makes a 
factor liable for conversion when he sells property which his prin- 
cipal does not own. First, the principal Wade acquired an inde- 
feasible title and all the indicia of ownership through the action of 
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the plaintiff and consequently the plaintiff should not be allowed to 
complain of the acts of the innocent factor, Wells Commission Co. 
Secondly, the Packers and Stockyards Act deprives the factor of that 
degree of choice which is necessary to support the ordinary rule of 
agency, and for that reason, the rule of agency as set forth by the 
plaintiff should not be strictly applied to the case at hand. 

Judgment for the defendant will be entered. The action will be 
dismissed at plaintiff's costs. 


899722—50——-10 


INDEX-DIGEST AND SUBJECT-INDEX OF AGRICULTURE 
DECISIONS 


Juty 1950 
PACKERS AND STOCKYARDS ACT, 1921 


CEASE AND DESIST 
Unrair Practice 
Respondents individually and as partners acting either 
directly or through their agents ordered to cease and 
desist from using the unfair, unjustly discriminatory 
and deceptive practices by (1) planting livestock with 
market agencies and causing such market agencies to 
sell the livestock for the account of respondents with- 
out disclosing that the livestock was owned by 
respondents and respondents were realizing profits 
from such sales and (2) causing the stockyard to 
issue scale tickets which showed false or fictitious 
names as the shippers of the livestock 


Respondent is ordered to cease and desist from 
using unfair, unjustly discriminatory and deceptive 
practices and devices set out in the Findings of Fact 


herein and is directed specifically to keep such records 
as will fully and correctly disclose all transactions 
involved in his business 


DAMAGES 
Loss occasioned through respondent’s failure to render rea- 
sonable stockyard services by misdelivery of animals 2485 


EVIDENCE 
PRACTICE WITH REFERENCE TO YARDING AND DELIVERY 
oF CATTLE 

The evidence in this proceeding is to the effect that it 

is the practice of the respondent and of stockyards 

generally to require a receipt or delivery ticket before 

making delivery to those requesting it and have 

employees stationed at the gate to prevent removal 

of the livestock from the yard without authorization_-_ 


“HONOR SYSTEM” 
RESPONSIBILITY FOR MISDELIVERY OF ANIMALS UNDER 
While respondent may, as a business expedient, resort to 
the ‘honor system”’, yet, if misdelivery results, the 
respondent must be responsible where no effort was 
made to establish the ownership of the livestock in 
order to effect delivery 


NOTICE AND PUBLIC PROCEDURE 


Requirement of, when unnecessary 
2483: 793; 2484: 794 
910 
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JULY 1950 
PACKERS AND STOCKYARDS ACT, 1921—Continued 
RATES AND CHARGES 


CONTINUATION OF 
Inasmuch as the parties are agreed the order of August 
12, 1949, authorizing certain rates and charges, is 
continued in effect to and including August 17, 1952, 
and it is found that notice and public procedure are 
unnecessary 


No. 


Inasmuch as the parties are agreed, the order of July 12, 
1949, authorizing certain rates and charges, is con- 
tinued in effect to and including August 15, 1950, and 
it is found that notice and publie procedure are un- 
necessary 


EXTENSION OF 
Inasmuch as the parties are agreed, the order of August 7, 
1946, authorizing certain rates and charges, is con- 
tinued in effect to and including October 11, 1950, and 
it is found that notice and public procedure are un- 
necessary 


REASONABLE STOCKYARD SERVICES 
Failure to render, by misdelivery of animals 


REGISTRATION 
SUSPENSION OF, SUSPENDED 
Respondent’s registration is suspended for a period of ten 
days but the suspension not to be effective unless 
respondent is found to have violated the act again 
within two years 


REPARATION 
FaILuRE TO RENDER REASONABLE STOCKYARD SERVICES 

Where complainant claimed to have suffered damages 
as the result of respondent’s erroneous delivery of 
complainant’s livestock, it is held, that, in making 
the misdelivery, respondent failed to render reasonable 
stockyard services in violation of the act, and there- 
fore, complainant is entitled to an award of reparation 
for the loss occasioned thereby 


VIOLATION OF ACT 
Causing the stockyard to issue scale tickets which show false 
or fictitious names as the shippers of the livestock 


Failing to render reasonable stockyard services 

Planting livestock with market agencies and causing such 
market agencies to sell the livestock for the account of 
respondents without disclosing that the livestock was 
owned by respondents and respondents were realizing 
profits from such sales 


Using unfair, unjustly discriminatory, and deceptive 
practices 
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JULY 1950 


ACCEPTANCE OF COMMODITY 
Affirmative act constituting... .................-:..=.- 


ACCEPTANCE OF PAYMENT 
Lack or AccorD AND SATISFACTION BY 
Where respondent paid in full for produce claimed to 
have been defective, and later deducted from payment 
for other goods the damages allegedly sustained on the 
defective produce, held, acceptance of the later pay- 
ments did not constitute an accord and satisfaction of 
unm ee es a eae oro hae 


ACCORD AND SATISFACTION 
Acceptance of payment as not constituting._...._._-_---- 


BRAND NAME 
en rr ee INNIS. et Bd, i eS Sees 


BREACH OF WARRANTY 
Measure of damages based on.__..-...-.---------------- 


BROKERAGE FEES 
Reparation for wrongly withholding amount in excess of___- 


CONTRACT OF PURCHASE AND SALE 
ues of ale by brand neme..-. 2. <2. soes osu ok ce 


EvipENCE EsTABLISHING EXISTENCE OF 
Where complainant-seller brought an action for recovery 
of the balance of the purchase price of a truckload of 
bananas sold to respondent, and respondent-buyer 
denied that it purchased bananas from complainant, 
but alleged that the fruit was purchased from the com- 
pany that transported it from shipping point to re- 
spondent’s place of business and claimed that respond- 
ent did not know who was the original owner of the 
bananas, it is held, that, since the evidence shows re- 
spondent was informed at the outset that complainant 
was the owner of the bananas and respondent accepted 
complainant’s invoice and took no exception thereto 
nor denied at any time the obligation when called upon 
by complainant for payment, there was a binding con- 
tract of purchase and sale between complainant and 
WNINR Gna a cae ca aes wands nae oneal 


REFvusAL TO AccEPT PRODUCE JUSTIFIED 

Where buyer and seller negotiated with respect to the 
time and conditions of a proposed sale of complainant’s 
entire crop of apples to respondent and agreed that a 
written contract would be executed to embody the 
terms agreed to over the telephone, but complainant 
refused to sign the written contract, held, respondent- 
buyer is not liable for refusing to accept complainant’s 
GHUWO OPI ON BIRR. coed accaosacawsssea 
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JULY 1950 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


DAMAGES No. 
BREACH OF WARRANTY 
General damages for breach of warranty are measured 
by the difference between the market value of the 
produce actually delivered and the market value of 
produce meeting contract requirements 2519 
MEASURE oF, BASED ON— 
difference between the contract price and the net pro- 
ceeds from the resale of the rejected produce 2495 
2499: 840. 


difference between the contract price and the value of the 
produce received 2511 


resale of commodity after unlawful rejection 2496 


Notice PREREQUISITE TO CLAIM FOR 
A necessary prerequisite to a claim for damages is notice 
of the defect complained of given within a reasonable 
time to the party against whom claim is to be made, 
but notice two weeks after delivery of a load of ba- 
nanas is not a reasonable notice of the unsatisfactory 
condition of the fruit 


DEFAULT 
Admission of facts alleged in complaint by 
2488: 808; 2490:810; 2491: 812; 
2493:817; 2494:819; 2497: 831; 
2506: 854; 2507:856; 2508: : 
2515: 880; 2516: 882; 


Waiver of oral hearing by 
2488: 808; 2490: 
2493:817; 2494: 
2506: 854; 2507: 
2515: 880; 2516: 882; : 892; : 902. 


DELAY IN TRANSIT 
Warranty of suitable shipping condition as affected by----- 


DISCIPLINARY COMPLAINT 
Dismissal of, because of withdrawal of application for license - 


DISMISSAL 
DIsciPLInARY COMPLAINT 

Where respondent applied for a license and a complaint 

was filed challenging respondent’s right to such 

license because of its previous violations of the act, 

the complaint is dismissed on motion of complainant 

and for the reason that the application for license has 

been withdrawn and further proceedings are un- 

necessary 876 


SETTLEMENT BETWEEN PARTIES 
Reparation complaint dismissed at complainant’s 
request upon settlement of controversy by agreement 
of the parties 851 
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DISMISSAL—Continued No. Page 
SETTLEMENT BETWEEN Parties—Continued 

Where complainant notified the Department that the 
controversy has been settled and requested dismissal 
of the complaint, the complaint is, accordingly, 
dismissed 

Where complainant’s attorney notified the Department 
that the parties had reached an amicable settlement 
of the dispute and authorized dismissal of the com- 
plaint, the complaint is dismissed 

Where complainant’s attorney notified the Department 
that the parties had amicably settled the dispute and 
authorized dismissal of the complaint, complaint 
is dismissed 

Where the attorneys representing complainant notified 
the Department that the controversy has been settled 
and requested dismissal of the complaint, the com- 
plaint is, accordingly, dismissed 

STIPULATION BETWEEN PARTIES 

The complaint is dismissed pursuant to a stipulation 

between the parties 


EVIDENCE 


Facts Fartine to SHow— ~ 
abnormal decay of produce in transit 


Facts SHowine— 
acceptance of commodity 


celery of type ordered 
existence of agency 
INSUFFICIENCY OF Notice To EstaBLisH DEerect IN Com- 
MODITY 
Where respondent claimed that potatoes delivered were 
defective and that notice of the defect was given 
promptly to complainant, held, the evidence is in- 
sufficient to establish either the defect or the giving 
of prompt notice 
F. O. B. ACCEPTANCE 
Lack of right of rejection under term of 
Unlawful rejection under contract term 
LICENSES 
Withdrawal of application for, by applicant requesting dis- 
missal of disciplinary complaint 
NOTICE 
Claim for damages 
Insufficiency of, to establish defect in commodity 
Rejection of commodity 
Resale of commodity 
Rescission of contract 
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JULY 1950 
| PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


‘age PRINCIPAL AND AGENT No. Page 
Facts EstaBLisHING AGENCY 
Where respondent-buyer of a truckload of bananas 
denied that the driver of the truck which transported 
the bananas was respondent’s agent, but admitted 
00 F a telephone conversation in which a partner in re- 
spondent firm authorized the truck driver to purchase 
for respondent a quantity of ripe bananas, it is 
held, in a suit by seller for the balance of the 


08 : purchase price, that the truck driver acted in the 
: transaction as respondent’s buying agent 
‘RECONSIDERATION 
PETITION FOR, GRANTED 
52 Petition for reconsideration of prior order of May 11, 


1949 (8 A. D. 570), in which it was concluded that 
complainant had failed to prove a breach of contract 
( on the part of respondent, granted, since reconsidera- 
99 - tion in this matter is deemed proper 


RECONSIDERATION OR REHEARING 
; DENIAL OF PETITION FOR 
49 § * Petition for reconsideration denied where no error found 
in previous decision holding that complainant’s actions 
constituted acceptance of apples and that the evidence 
was insufficient to establish complainant’s damages; 


526 and petition for rehearing denied where good reason 
4 not shown why additional evidence was not introduced 
04 &F at hearing 


21 | REJECTION OF COMMODITY 
104 Lack of right of, under term f. o. b. acceptance 


Notice oF, FOR BREACH OF WARRANTY 
Where there is a breach of warranty by seller, buyer 
must give notice to seller of intention to reject or re- 
scind, and notice of intention to sell apples for account 
of whom concerned. Seller must be given a reasonable 
opportunity to make other disposition of apples 


58 Rejection without reasonable cause 
2495: 821; 2499: 840; 2516: 882; 2519: 895 
995 |  ‘REPARATION 


40 EXxcEssIvE BROKERAGE FEES 

; Where complainant entered into a contract with re- 
spondent under the terms of which complainant 
promised to give respondent an opportunity to sell 


- one-half of complainant’s 1947 cantaloup deal at a 

brokerage of $30 per carload, and because of market 
304 conditions respondent was able to market only ap- 
560 proximately one-fifth of complainant’s crop, held, 
547 respondent is entitled to brokerage fees at $30 per 
47 carload for the number of carloads it actually mar- 


keted, and such amount as respondent withheld from 
47 the proceeds in excess thereof was wrongfully with- 
held in violation of the act 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


REPARATION—Continued 
FatturEe To Account AND Pay 
Where complainant alleged that he consigned onions to 
respondent to be sold for his account and that re- 
spondent failed to pay complainant the amount due, 
and where respondent failed to file an answer, held, 
respondent’s failure to file an answer constitutes an 
admission of the facts alleged in the complaint, and 
its failure to account and pay for the produce is a 
violation of the act for which complainant is entitled 
10 GO Award of weneretion 2.6 oc < oo sse 5 Su cscs SSc6 
FaituRE TO DELIVER IN ACCORDANCE WITH CONTRACT 
TERMS 
Where complainant-buyer charged respondent-seller with 
failure to deliver f. o. b. shipments of Jonathan apples 
in suitable shipping condition because the apples on 
arrival at destination had abnormal percentages of 
soft scald and Blue Mold Rot, but respondent con- 
tended that the deterioration resulted from com- 
plainant’s shipping the apples under Carriers Protec- 
tive Service instead of standard refrigeration, held, 
that the two lots of apples were not in suitable shipping 
condition because soft scald arises from factors exist- 
ing at the point of origin, and that reparation should 
be awarded complainant for the difference between 
the contract prices and the value of the apples 
PORCINE Sn ee oe ee Un uesancebe 
FaIturE To Pay BALANCE OF PuRCHASE PRICE 
Where complainant alleged failure of respondent to pay 
the balance of the agreed purchase price of a truckload 
of mixed produce sold to and accepted by respondent, 
and respondent failed to file an answer, held, re- 
spondent’s failure to file an answer constitutes an 
admission of the facts alleged in the complaint, and 
his failure to pay the balance of the agreed price is a 
violation of section 2 of the act for which reparation 
should be awarded to complainant___._....------- 


Where complainant alleged failure of respondent to pay 
the balance of the purchase price of a truckload of 
bananas sold to and accepted by the respondent, and 
the latter failed to file an answer, held, respondent’s 
failure to file an answer constitutes an admission of 
the facts alleged in the complaint, and his failure to 
pay the balance of the agreed price is a violation of 
section 2 of the act for which reparation should be 
Swerded £0 GOMpIAMANt.... oc coc cee cneecusne 





No. 


2508 


2511 


2491 


Page 


856 


867 


811 


815 


Page 


356 


67 


15 
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the balance of the purchase price of 300 sacks of 
potatoes sold to and accepted by respondent, and 
the latter failed to file an answer, held, respondent’s 
failure to file an answer constitutes an admission of 
the facts alleged in the complaint, and his failure to 
pay the balance of the agreed price is a violation of 
section 2 of the act for which reparation should be 
awarded to. complainant... q <. ~< s.cscs ccccccnnen 


Where complainant alleged that it sold eight lots of 


produce to respondent for $1,899.90 and respondent 
paid $1,078.80 but failed to pay the balance due of 
$821.10, and where respondent did not answer the 
complaint, held, respondent’s failure to file an answer 
constitutes an admission of the facts alleged in the 
complaint, and respondent’s failure to pay the full 
purchase price promptly is a violation of the act for 
which reparation should be awarded complainant 
in the amount of the unpaid balance of the purchase 


Where complainant alleged that respondent purchased 


five truckloads of watermelons and gave a check for 
the purchase price, but respondent took delivery of 
three truckloads only, and stopped payment on the 
check although two hundred dollars was subsequently 
paid by respondent, and where no answer was filed, it 
is held, that respondent’s failure to file an answer con- 
stitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, and his failure to 
pay the balance of the purchase price for the water- 
melons was in violation of section 2 of the act and 
complainant is entitled to an award of reparation in 
the amount remaining unpaid______....----------- 


Where complaint alleged that complainant sold 15 bas- 


kets of yams to respondent who failed to pay the full 
purchase price and where respondent failed to file an 
answer, held his failure to file an answer constitutes an 
admission of the facts alleged in the complaint, and 
his failure to pay complainant the balance due is a 
violation of the act for which complainant is entitled 
to an award of repardtione 2. « o.oo ceca secncisu 


Where complainant sold and delivered to respondent 17 


or more truckloads of mixed fruits and vegetables for 
a total agreed price of $32,359.90, and credited to 
respondent’s account payments and allowances in the 
amount of $26,984.88 but failed to credit one pay- 
ment of $180, held, respondent’s failure to pay the 
balance of the account less $180 is a violation of the 
act for which reparation should be awarded com- 
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No. 


2490 


2522 


2497 


2506 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


REPARATION—Continued 
FaILureE TO Pay BALANcE oF PurcHASE Price—Continued 
Where complainant alleged failure of respondent to pay 


Page 


809 


900 


829 


852 


831 
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JULY 1950 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


REPARATION—Continued No. Page: 
Farture To Pay BALANCE or PurcHasE Price—Continued 


Where respondent purchased a carload of lettuce and 
carrots from complainant on f. o. b. acceptance 
terms, the carrots failed to meet contract require- 
ments as to size, respondent diverted the shipment 
for sale on consignment, paying over the net pro- 
ceeds to complainant without prejudice to com- 
plainant’s claim for the balance of the purchase price, 
and respondent denied any further liability, it is held: 
(1) the buyer had no right to reject the f. 0. b. accept- 
ance shipment, or to rescind the sale and offer pos- 
session back to seller, and upon tte seller’s refusal to 
resume possession to sell the produce for the seller’s 
account; (2) while there was a breach of contract as to 
the size of carrots, respondent failed to prove that 
any damages resulted from such breach; and (8) re- 
spondent’s failure to pay the full purchase price was 
in violation of section 2 of the act 


Where respondent-buyer inspected and purchased 10 
bags of potatoes, and contracted to purchase 40 more 
bags from the same carlot, held, there was an implied 
warranty of merchantability as to the 40 bags of 


potatoes and that since respondent failed to give 
sufficient notice of, or establish defect in the potatoes, 
complainant is entitled to an award of reparation in the 
amount of the balance of the purchase price 


FarLture To Pay Dericit 

Where it is alleged that complainant handled three car- 
loads of grapefruit for respondent on consignment 
resulting in a deficit and that respondent has not 
reimbursed complainant for the amount lost, and 
where respondent did not file an answer, held, respond- 
ent’s failure to file an answer constitutes an admission 
of the facts alleged in the complaint, and respondent’s 
failure to pay the deficit sustained by complainant is 
in violation of the act for which reparation should be 
awarded complainant 


Farture To Pay PurcuaseE Price 

Where buyer agreed to accept one day’s harvest of apples 
pending continued negotiation with respect to a writ- 
ten contract for the entire crop, and where buyer’s 
agent was on the premises of the seller and issued a 
receipt indicating that a certain portion of the first 
day’s harvest had been purchased as opposed to having 
been accepted on consignment, held, respondent-buyer 
is liable for the specified purchase price and its failure 
to pay it entitles complainant to reparation in that 
amount 
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the agreed purchase price of a truckload of celery and 
lettuce sold to and accepted by respondent, and the 
latter failed to file an answer, held, respondent’s 
failure to file an answer constitutes an admission of 
the facts alleged in the complaint, and his failure to 
pay the agreed price is a violation of section 2 of the 
act for which reparation should be awarded com- 
MNS 5 oo Se BOE Dy aii ok tere teres tag cheeee e 


Where complainant alleged that respondent failed to pay 


the purchase price for a truckload of oranges purchased 
from complainant, and where respondent failed to file 
an answer to the complaint, held, that respondent’s 
failure to file an answer constitutes an admission of 
the facts alleged in the complaint, and a waiver of 
oral hearing and, its failure to pay for the oranges is 
in violation of section 2 of the act for which com- 
plainant is entitled to an award of reparation in the 
amount of the purchase price, with interest_____-_-- 


Where complainant, between October 3, 1949, and 


October 31, 1949, sold and delivered to respondent four 
shipments of produce, and respondent accepted all four 
shipments without complaint as to the kind, quality, 
or condition of the produce delivered, but failed to pay 
any part of the agreed purchase price, held, respond- 
ent’s failure to pay the sum due is a violation of 
section 2 of the act for which reparation should be 
SWOT GOMDIAINON a 5 as oe nck Sa dkdesdwenwes 


Where complainant sold and delivered to respondent one 


truckload of bananas f. o. b. shipping point, respond- 
ent inspected and accepted part of the shipment at 
destination but rejected the remainder for the alleged 
reason that they had been chilled en route, complain- 
ant made a voluntary reduction in the purchase price, 
and respondent offered to pay an even smaller amount 
in settlement, which offer complainant rejected, and 
respondent failed to file an answer in the proceeding, 
held, respondent’s failure to answer constitutes an 
admission of the facts alleged in the complaint and a 
waiver of hearing, and respondent’s failure to pay the 
original purchase price is a violation of the act, for 
which reparation, with interest, should be awarded 
CONIIIMIBN se oak pecs cise oe eae ee vera sai 
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2515 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


REPARATION—Continued 
FaiLurE To Pay PurcHase Price—Continued 
Where complainant alleged failure of respondent to pay 


Page 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


REPARATION—Continued No. Page 
Farture To Pay Purcuasse Price—Continued 
Where complaint alleged that complainant sold 950 lugs 
of tomatoes to respondent and that the latter failed to 
pay the purchase price, and where respondent failed to 
file an answer, held, respondent’s failure to file an 
answer constitutes an admission of the facts alleged 
in the complaint, and his failure to make payment is 
in violation of the act for which complainant should 
be awarded reparation in the amount of the unpaid 
balance of the purchase price, plus interest 817 


Where it is alleged that respondent received and accepted 
200 lugs of tomatoes sold by complainant but refused 
to pay the purchase price therefor, and where re- 
spondent failed to file an answer, held, respondent’s 
failure to answer constitutes an admission of the facts 
alleged in the complaint and a waiver of hearing, and 
his failure to pay is a violation of the act for which 
reparation with interest should be awarded com- 
plainant 877 


Where respondent failed to pay complainant for a quan- 
tity of mixed vegetables and also failed to file an ans- 
wer to the formal complaint, held, that respondent’s 
failure to file an answer constitutes an admission of the 
facts alleged in the complaint, and his failure to make 
payment is a violation of section 2 of the act for which 
complainant is entitled to an award of reparation ---_- 854 


Where respondent-buyer denied liability for the full 
purchase price of a shipment of bananas and com- 
plainant-seller brought an action to recover the bal- 
ance due on the purchase price, it is held, that respond- 
ent’s act in unloading the bananas, prior to giving 
notice of its dissatisfaction with the fruit, constituted 
an affirmative act of acceptance and, therefore, 
respondent thereupon became liable for the full pur- 
chase price 2487 802 


Where the record shows that complainant sold and de- 
livered a truckload of tomatoes to respondent, a reduc- 
tion in the purchase price was agreed upon by the 
parties due to market conditions, but respondent 
failed to pay the adjusted purchase price, and respond- 
ent failed to file an answer to the complaint, held, 
respondent’s failure to file an answer constitutes an 
admission of the facts alleged in the complaint and a 
waiver of hearing, and its failure to pay the adjusted 
purchase price is a violation of section 2 of the 
act for which reparation, with interest, should be 
awarded complainant 806 





9 A.D. INDEX-DIGEST AND SUBJECT-INDEX OF AGRICULTURE DEC. 921 
JULY 1950 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


REPARATION—Continued No. Page 
UNLAWFUL REJECTION 

Where a carload of U. S. No. 1 watermelons shipped 
f. o. b. Moultrie, Georgia, arrived at destination, 
Cleveland, Ohio, showing 20% Anthracnose after a 
delay en route of more than 3 days, held, that respond- 
ent-buyer cannot rely on the warranty of suitable 
shipping condition to justify rejection of the ship- 
ment because transportation service was not normal 
and, therefore, complainant is entitled to an award 
of reparation in the amount of the loss sustained as a 

result of the unlawful rejection of the produce 2510 863 


Where complainant alleged that he sold a carload of 
potatoes to respondent and that respondent rejected 
the potatoes without reasonable cause resulting in a loss 
to complainant on resale, and where respondent failed 
to file an answer, held, respondent’s failure to file an 
answer constitutes an admission of the facts alleged in 
the complaint, and respondent’s rejection of the potatoes 
without reasonable cause is a violation of the act for 
which reparation should be awarded complainant in the 
amount of damages sustained 2516 882 


Where complainant alleged that respondent purchased 
from complainant a carload of lettuce, and upon deliv- 
ery, inspected the commodity tendered and stated to 
complainant that it met contract requirements, but non- 
theless refused to accept it because of market condi- 
tions, and respondent failed to file an answer, held, that 
respondent’s failure to file an answer constitutes an 
admission of the facts alleged in the complaint and a 
waiver of oral hearing, and its rejection of the commod- 
ity was without reasonable cause constituting a viola- 
tion of section 2 of the act for which reparation should 
be awarded to complainant 2486 799 


Where complainant contracted to sell to respondent a car- 
load of Bluebaby brand onions without specification as 
to grade, quality, or size, and respondent rejected the 
onions tendered at destination on the ground that they 
were not of the quality impliedly warranted by the use 
of the term Bluebaby brand, held, that, in the absence of 
proof that the brand name is represented to the trade as 
warranting a particular standard of quality, respondent 
had no right to insist upon a particular grade or standard 
of quality, his rejection of the commodity was without 
reasonable cause, and therefore, complainant is entitled 
to an award of reparation in the amount of the difference 
between the agreed purchase price and the net proceeds 
on the resale of the commodity 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


REPARATION—Continued No. Page 


UntawFuL Rejsection—Continued 

Where complainant contracted to sell respondents a car- 
load of Delicious and Red Delicious apples “‘f. o. b. 
acceptance” and the carload of apples shipped was re- 
jected by respondents who claimed the apples were 
Starking Red Delicious which is not considered by the 
produce trade to be either Delicious or Red Delicious, 
held, that under the “f. 0. b. acceptance” term re- 
spondents had no right of rejection; that because they 
rejected the shipment respondents were barred from 
claiming a breach of contract on the part of complain- 
ant as a defense, and, therefore, reparation should be 
awarded complainant against respondent in the 
amount of the difference between the contract price 
and the net proceeds from resale of the rejected apples_ 838 


Where complainant contracted to sell to respondent a 
carload of Golden Pascal celery and respondent re- 
jected the carload of celery shipped claiming the celery 
was not Golden Pascal, held, that the evidence shows 
the celery shipped is a cross between Golden and Pas- 
cal types, and such strain of celery is known in the 
trade as Golden Pascal and, since the celery was in 
accordance with the contract, the rejection was with- 
out reasonable cause, and reparation should be 
awarded complainant for the difference between the 
contract price and the net proceeds received upon re- 
sale of the rejected celery 


RESALE 
Notice of, because of breach of warranty 


SUITABLE SHIPPING CONDITION 
Dexay IN TRANSIT AS AFFECTING WARRANTY OF 
The warranty of suitable shipping condition cannot be 
invoked where the commodity is in transit for a period 
appreciably in excess of normal travel time 


Evivence Fariine to EstaBiisH Propuce Was Not IN 

Where buyer purchased Bluebaby brand white wax 
onions without specification as to grade or quality, 
the onions shipped were not officially inspected at 
shipping point, and inspection at destination 7 days 
later showed an average of 8 percent decay, held, the 
the evidence fails to establish abnormal decay in 
transit 


Lack of, because of soft scald in apples arose from factors 
existing at the point of origin 


VIOLATION OF ACT 
Excessive brokerage fees wrongly withheld 


Failure to account and pay 


Failure to deliver in accordance with contract terms 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


VIOLATION OF ACT—Continued 
FAILURE TO PAY— 
balance of purchase price 
2491: 812; 2493: 817; 2497: 831; 2498: 834; 2506: 
854; 2519: 895; 2522: 902. 


deficit 
purchase price 
2488: 808; 2492: 815; 2494: 819; 2503: 850; 2507: 
856; 2512: 876; 2514: 878; 2515: 880. 
Rejection of commodity 
2495: 821; 2496: 826; 2499: 840; 2516: 882. 





INDEX-DIGEST AND SUBJECT-INDEX OF COURT DECISIONS 


Juty 1950 
PACKERS AND STOCKYARDS ACT, 1921 


COMMON LAW 
Duty of agent under Packers and Stockyards Act, 1921 to serve all 
indiscriminately contrasted with duty of agent under 


COURTS 
SuprREME Court Decision FOLLOWED BY FEDERAL CouRT 
Erie R. Co. v. Tompkins, 304 U. S. 64 


ESTOPPEL 
AcTION oF SELLER AS CONSTITUTING 

Where seller of cattle clothed buyer with all indicia of ownership 
by delivery to buyer a “truck billing’ naming consignor as 
seller ‘‘care of’’ buyer, and seller took no steps to void title 
which passed to buyer until after buyer had resold the cattle to 
an innocent purchaser and the consignee turned the purchaser’s 
money over to buyer, it is held that (1) seller could not hold 
the innocent consignor liable because buyer had given a worth- 
less check in payment of the purchase price; and (2) Ne- 
braska’s Supreme Court’s decision that the title to the cattle 
passed to buyer was binding on Nebraska federal court 


PACKERS AND STOCKYARDS ACT, 1921 


Duty of consignor under, to serve all indiscriminately 


PRINCIPAL AND AGENT 
Duty or LicENsSED CONSIGNOR UNDER PACKERS AND STOCKYARDS 
Act, 1921 ro Serve Au INDISCRIMINATELY 
One licensed under the act is under a duty to serve all without 
difference or discrimination, in contrast with the common law 
rule holding the agent liable if he chooses to assist, even 
unknowingly, his principal in the perpetration of a fraud upon 
a third person, the reason being that the agent, under the 
common law, is free to choose whom he wishes to serve as his 
principal 
LiaBILity OF INNOCENT AGENT 
An agent is liable to the true owner for conversion where he 
receives from his principal, property to which his principal has 
no right, and does not turn over the property or its proceeds 
to the true owner, though, generally, the agent’s good faith and 
ignorance of the true ownership are no defense, it is a defense 
that the agent was misled by the owner 


An agent who, without notice of fraud, sells goods, title to which 
his principal has obtained by fraud, is not liable to the defrauded 
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APPENDIX A 






Reference to Cumulative Material of Agriculture Decisions 


(1942-1950) 











The following cumulative material will be found in the December issue (No. 12) 
of Agriculture Decisions, Volumes 1 (1942), 2 (1943), 3 (1944), 4 (1945), 5 
(1946), 6 (1947), 7 (1948), and 8 (1949), respectively : 


Citations in Agriculture De- 











cisions: Volume No. and Page 
Statutes, orders, etc__--- 1: 811; 2: 796; 3:1179; 4: 1011; 5: 987; 6: 1194; 
7: 1243; 8: 1425 
Agriculture decisions___.. 1: 815; 2: 801; 3:1185; 4: 1015; 5: 940; 6:1199; 
7: 1250; 8: 1434 
Court decisions__..___-- 1: 817; 2: 804; 3: 1191; 4: 1021; 5: 945; 6: 1207; 






7: 1255; 8: 1439 






Decisions overruled by Secre- 







tary of Agriculture________ 1: 819* 
Citations in Court Decisions: 
Statutes, orders, ete__.---- 2:708; S:1le2; &:868;: 6G: 119%; TF: 1a6es 
8: 1431 






Appeals from Secretary’s deci- 


sions (actions for review by 
CI se 1: 820; 2: 806; 3: 1193; 4: 1024; 5: 948; 6: 1213; 


7: 1259; 8: 1445 







Disposition of Appeals (ac- 
tions for review) from Sec- 


retary’s decisions by 
COUN ees 1: 821; 2: 808; 3: 1194; 4: 1025; 5: 949; 6: 1216; 


7: 1260; 8: 1447 







Agriculture Decisions cited by 
courts and other authorities. 1: 821; 2: 809; 3: 1195; 4: 1027; 5: 950; 6: 1218; 
7: 1262; 8: 1448 






Commodities involved in PACA 
VPOCKOU INGE setae es 1: 822; 2: 810; 3: 1196; 4: 1028; 5: 951; 6: 1219; 
7: 1264; 8: 1449 






Decisions and docket numbers 
arranged in consecutive 





: 823 ; 2: 811; 3: 1200; 4: 1031; 5: 953; 6: 1221; 
7: 1266; 8: 1451 
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Docket numbers and decisions 
arranged in consecutive 
ON oe ee, 1: 825; 2: 813; 3: 1208; 4: 1034; 5: 956; 6: 1225; 
7:1270; 8: 1455 











*HISTORICAL Note.—The Secretary’s decision in In re Thatford Live Poultry, Inc., 1 A. D. 
435, decided June 3, 1942, overruled prior decisions (Table of Decisions Overruled, 1 A. D. 
819) as precedents because of lack of regulation requiring current assets to exceed current 
liability by at least 25 percent of average weekly purchases. Since that decision, regulation 
(9 CFR Cum. Supp. 201.14) setting up a standard of financial qualifications has been 
promulgated. In re Albert Bree, 3 A. D. 255 (1944) .-—Ed. 
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Cumulative lists of decisions: 
Agriculture Decisions: 
Agriculture decisions 
reported 


1942 PACA decisions 
hitherto unre- 


1943 PACA decisions 
hitherto unre 


Agriculture decisions 
explained 

Agriculture decisions 
followed 

Court decisions fol- 
lowed in 

Court Decisions: 

Court decisions pub- 

lished 


Court and Agricul- 
ture decisions dis- 
tinguished in 

Court and Agricul- 
ture decisions ex- 
plained in 

Court and Agriculture 
decisions followed 


Cumulative Index-Digest and 
Subject--Index of decisions: 
Agriculture decisions____ 


Court decisions 
A study of the scope and na- 


ture of Agriculture Deci- 
sions—Statistical Index___ 


Volume No. and Page 


1: 829; 2: 815; 3: 1206; 4: 1087; 5: 959; 6: 1229; 
7:1274; 8: 1459 


4:1048; 5: 965 


5: 965 

2: 803; 3: 1190; 4: 1020 (distinguished ) 
2: 803; 3: 1190; 5: 944 

3: 1190; 4: 1020 


2: 821; 3:1212; 5: iv—-vi; 6: v-ix; 7: v-xi; 8: 
x-xix 


7: 1254; 8: 1438 


5:944; 6: 1206; 7: 1254 


6: 1206; 7: 1254; 8: 1438 


1: 836; 2: 822; 3: 1214; 4: 1045; 5: 967; 6: 1244; 
7: 1293; 8: 1483 

2:870; 8:1202; 5:1027; 6:1888; 7:1871; 
8: 1586 


1:850; 2:882; 3:1318; 4:1119; 5:1042; 6: 
1347 ; 7: 1400; 8: 1614. 





APPENDIX B 
CUMULATIVE LIST OF COURT DECISIONS* 
PUBLISHED IN 
AGRICULTURE DECISIONS 


Administrative Procedure Act 
(Agricultural Marketing Agreement Act of 1937) Volume: Page 
Avon Dairy COMPANY ET AL. v. EISAMAN, 69 F. Supp. 500 (1946) 
Denial of application to postpone effective date of Order No. 75_. 6:72 


Agriculture and Markets Law of N. Y. 

H. P. Hoop & Sons, Inc. v. Du Monn, 336 U. S. 525 (1949) Com- 
merce—Lack of power of State of New York to deny to interstate 
milk dealer additional facilities—Constitutional law—Constitu- 
tionality of regulation of production and distribution of milk— 
Public health and welfare—Lack of power of State to promote its 
economic advantage by burdening of interstate commerce—Lack of 
power of State to accord its consumers preferred right of pur- 
chase—Relationship between intrastate and interstate activities— 
Absence of congressional action—Lack of power of State to 
advance its commercial interests by curtailing movement of articles 
of commerce—Health and safety of people—Lack of power of State 
to regulate article of interstate commerce—Lack of power of State 
to suppress competition—Nature of economic system fostered by 
the commerce clause—Federal and State regulation of milk—Police 
power of State—Power of Congress to curtail shipments of milk 
in interstate commerce—Lack of power of State to impose restraint 
on interstate commerce—Agricultural Marketing Agreement Act of 
1937—Policy of Congress with reference to interstate flow of milk— 
State limitation on export of milk prohibited by Agricultural Mar- 
keting Agreement Act—Object of Federal program—Court de- 
cisions compared and distinguished 


Agricultural Marketing Agreement Act of 1937 
Bartey Farm Datry Co. Ef AL. v. ANDERSON, 157 F. 2d 87 (1946) 
Legality and constitutionality of classification provisions of Order 


BaltLey Farm Dairy Co. Et AL. v. JONES, 61 F. Supp. 209 (1945) Classi- 
fication of milk 

BALAZs ET AL, (Avon DAIRY CoMPANY ET AL.) V. ANDERSON, SECRETARY 
OF AGRICULTURE, ET AL. (D. C., N. D. Ohio, E. D.), 77 F. Supp. 612 
(1948). Administrative law—Scope of judicial review of milk 
order issued by Secretary—Conclusiveness of findings made by 
Judicial Officer—Function of interrogatories and production of 
records—Rules of Civil Procedure 

BALAZS ET AL. Vv. BRANNAN, SECRETARY OF AGRICULTURE, ET AL. (U. S. 
D. C. N. D. Ohio), 87 F. Supp. 119 (1949). Milk regulated under 
Order No. 75 as affecting interstate commerce—Commerce—Regu- 
lation of intrastate commerce substantially affecting interstate 
commerce 


*Cumulative Index-Digest and Subject-Index of the court cases will be found in the 
December issue (No. 12) of Agriculture Decisions: 2 A. D. 870; 3 A. D. 1292; 5 A. D. 1027; 
6 A. D. 1333; 7 A. D. 1871; and 8 A. D. 1586.—Ed. 
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Agricultural Marketing Agreement Act of 1937—Continued Volume : Page 
BARggon Coop. CREAMERY ET AL. Vv. WICKARD, 140 F. 2d 485 (1944) Re- 
classification of milk downward as not authorizing scaling upward_ 3: 692 
BEATRICE CREAMERY COMPANY ET AL. v. ANDERSON, 75 F. Supp. 363 
(1947) Validity of Order No. 68—Inapplicability of de minimis 
doctrine—De novo hearing—Assailed findings supported by evi- 
dence—Failure to spread parity upon record 
C. J. WEILAND AND Son Datry Propucts Company, INc. v. WICKARD, 
Secretary of Agriculture, 68 F. Supp. 93 (1946) Judicial review 
of Secretary’s order—Overpayments—Variation in total butterfat 


CHAPMAN Vv. UNITED SraTeEs, 1389 F. 2d 327 (1943) Validity of 
producer-settlement fund provisions of act 

COSGROVE ET AL. v. WICKARD, 49 F. Supp. 232 (1943) Bona fide pro- 
ducer—Findings of Secretary 

Crux v. WICcKARD, 137 F. 2d 406 (1943) Findings of fact by Secretary 
as to petitioner’s status as handler sustained 

CRULL v. WIcKARD, 40 F. Supp. 606 (1941) Scope of judicial review 
of Secretary’s action 

DAIRYMEN’S LEAGUE CO-OPERATIVE ASSOCIATION, INC. v. ANDERSON, —— 
F. Supp. — (1947) Order No. 27—Reclassification of milk— 
Interpretation of Article III Section 2 (7)—Meaning of term 
“delivery to a purchaser’—Permissibility of classification based on 
plant movement rather than ultimate utilization—Stipulation by 
subordinate as to legal effect of admitted facts not binding upon 
Secretary or courts—Administrative proceeding—Inapplicability 
of strict rules of evidence—Effect of failure to establish substantial 
injustice—Statutes—Consideration of exception to II-A classi- 
fication 

DAIRYMEN’S LEAGUE COOPERATIVE ASS’N, INC. v. BRANNAN, SECRETARY 
or AGRICULTURE, 173 F. 2d 57 (1949) Classification of milk—Class 
II-A—Status of handler determined by location of approved 
plant—Element of III-D classification of milk—Inapplicability of 
III-D classification—‘Purchaser”—Inapplicability of term used 
in regulation—Construction of phrase “not a handler”—“Handler,” 
meaning of phrase—Delivery of cream to handler—Divisions of 
corporations found not separate jural persons—Inapplicability 
of milk market administrator’s interpretation of regulation rela- 
tive to manufacturing plant as distinguished from distributing 
plant—Milk not subject to III-D classification—Courts—Review 
by court of erroneous stipulation—Complaint of action of Judicial 
Officer not considered by court—Judicial Officer’s refusal to accept 
stipulation as final, approved by court—Duty of court relative to 
existing rights and obligations—Repudiation of agreed interpre- 
tation of regulation approved by court—Administrative law— 
Usage in reliance on administrative interpretation—Estoppel— 
Choice of reasonable construction of regulation—Test of reason- 
able construction of regulation—Judicial review of validity of 
regulation—Reopening of proceeding—Wayward and vacillating 
administration of regulation affecting third parties—Characteri- 
zation by court of difficulties involved in administration of milk 
orders—“Multifarious ramifications’—‘Supernatural powers’— 
“Fantastic proliferation’—‘Verbal mazes” 
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Agricultural Marketing Agreement Act of 1937—Continued Volume: 
ELM SPRING FARM, INC. ET AL. Vv. UNITED STATES, 127 F. 2d 920 (1942) 
Co-operative associations—Handler, who is 
FAIRVIEW CREAMERY, INO. v. WICKARD, 42 F. Supp. 757 (1942) Cal- 
culating freight rates to determine allowances to creamery com- 
8: 
GRANDVIEW Darry, INC. v. JONES, WAR Foop ADMINISTRATOR, ET AL. 
61 F. Supp. 460 (1945) Administrative law—Judicial review— 
Market service payments—Inapplicability of doctrine of res judi- 
cata to decisions of administrative officers and boards 
GRANDVIEW Datry, INC. v. JONES, WAR Foop ADM’R, ET AL., 157 F. 245 
(1947) Disallowance of market service payments upheld—Conclu- 
sion—Findings—Substantial evidence 
GREEN VALLEY CREAMERY, INC. v. UNITED STATES, ET AL., 108 F. 2d 342 
(1939) Validity of Order No. 4—Construction of administrative 


GupGEL, Boyp v. L. S. Iverson, DEPUTY MARKET ADMINISTRATOR OF 
THE DEPARTMENT OF AGRICULTURE, AS AGENCY OF THE U. S. GOVERN- 
MENT (D. C. U. S. W. D. Kentucky at Louisville, 1949). 87 F. 
Supp. 834. Dismissal—Action to enjoin milk market administra- 
tor from pooling milk—Lack of jurisdiction of court to entertain 
handler’s complaint—Exhaustion of administrative remedy under 
section 8c (15) of act—Failure to join Secretary of Agriculture as 
necessary and indispensable party—Effect of failure to prove alle- 
gation in complaint—Injunction—Suit to enjoin subordinate of 
Secretary not maintainable—Justiciable right—Effect of com- 
mingling of producer’s milk with that of handler—Estoppel—Mar- 
ket administrator’s action not binding upon Secretary—Court 
decisions distinguished 

H. P. Hoop & Sons v. UniTEpD States, 307 U. S. 588, 83 L. ed. 1478 
(1939) Amendment of milk order—Finding as to base period—Use 
of postwar period—Unavailability of statistics for prewar period— 
Validity of referendum—Right to vote—Vote by cooperatives— 
Equalization fund—Reinstatement of amended milk order—Find- 
ing as to effectuation of policy of act—Constitutional law—Due 
process of law—Validity of equalization provisions of order 

HocaNsspura MILK CoMPANY, INC. v. JONES, WAR Foop ApMINISTRA- 
Tor, — F. Supp. — (1946) Order No. 27—Reclassification of milk— 
Burden of proof as to invalidity of market administrator’s action— 
Administrative law—Evidence—Weight of evidence—Limited au- 
thority of court to review Secretary’s action—Effect of failure to 
protest undue delay in making reclassification 

LA VERNE Co-op CiTRUS ASS8’N ET AL. V. UNITED STATES, 143 F. 2d 415 
(1944) Exhaustion of administrative remedy 

M. H. RENKEN Darry Co. v. WicKaArp, 45 F. Supp. 332 (1942) Order 
No. 27—Market service payments 

M. H. RENKEN Datry Co. v. WicKARD, 47 F. Supp. 212 (1942) Order 
No. 27—Use classification 

NEw ENGLAND DarriEs, INc. v. WICKARD, 51 F. Supp. 444 (1943) Order 
No. 4—Cooperative, when not a handler 

New York State GUERNSEY BREEDER’S Co-op v. WICKARD, 141 F. 2d 
805 (1944) Limited character of judicial review of legality of 
I os Scns ete cio saaereemeens 3: 
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Agricultural Marketing Agreement Act of 1937—Continued Volume: Page 
Oa@pEN Darry Co. v. WICKARD, SECRETARY OF AGRICULTURE, ET AL., 157 
F. 2d 445 (1946) Judicial review of War Food Administrator’s 
order—Order sustained and affirmed : 269 
PagkKEr v. UNITED STATES, 153 F. 2d 66 (1946) Civil contempt—When 
contemnor released by discharge in bankruptcy : 862 
PARKER Vv. UNITED STATES ET AL., 126 F. 2d 370 (1942) Corporations— 
Injunction—Contempt : 45 
PARKER Vv. UNITED STATES ET AL., 129 F, 2d 374 (1942) Corporations— 
Contempt—Discretion of court : 61 
PARKER Vv. UNITED STATES ET AL., 135 F. 2d 54 (1943) Corporations— 
Contempt—Compensatory fine : 65 
QUEENSBORO F'ARM Propucts, INc. v. WICKARD, 47 F. Supp. 206 (1942) 
Crder to. 2i—-Use MastiGcstien...5. Ses 3; 
QUEENSBORO F'ARM Propucts, INc. v. WicKARD, 137 F. 2d 969 (1943) 
Order No. 27—Use classification 
SavuquoirT VALLEY FARMERS CooPERATIVE, INC. v. WicKaArD, 45 F. Supp. 
104 (1942) Strict compliance with prescribed temperature 
SHAWANGUNK Co-op. Darriss, Inc. v. Jones, 59 F. Supp. 848 (1945) 
Accounting by handler for milk received from producers 
SHAWANGUNK Co-op. DaIrRIEs, INC. v. JONES, ET AL., 153 F. 2d 700 
(1946) Accounting by handler for milk received from producers__ 5: 
SHAWSHEEN Darry, Inc., 47 F. Supp. 494 (1942) Claims against milk 
handler provable in bankruptcy 
SPRAGUE Darry COMPANY ET AL. Vv. ANDERSON, — F. Supp. — (1946) 
Validity of Order No. 69—Promulgation hearing record—Substan- 
tial evidence—Inclusion of contested county and townships in 
marketing area 
STARK ET AL. Vv. BRANNAN, SECRETARY OF AGRICULTURE, 82 F. Supp. 
614 (1949) Order No. 4—Invalidity of cooperative payment pro- 
visions—Stay order—Producers’ right to maintain class action 
to restrain Secretary against diversion of funds from producers’ 
pool—Action—Right to sue where encroachment is slight—Right 
to sue where expense of litigation is borne by another party— 
Power of court to set aside action of Secretary—Broad powers of 
Secretary not unlimited and his wide discretion not untram- 
meled—Lack of power of administrative agency to take property 
of one person for benefit of another—Words and phrases—Con- 
struction and meaning of word “Incidental”—Application of mean- 
ing of word “Incidental” relative to term “not inconsistent’— 
Administrative construction of statutes—Legislative history of 
provision of act relative to deductions for payments to cooperative 
associations 
STARK ET AL. v. WICKARD, 136 F. 2d 786 (1944) Standing of milk pro- 
ducer to seek court review of Secretary’s order________________- 8: 
STARK ET AL. Vv. WICKARD, 321 U. S. 288 (1944) Right of producer to 
obtain court review of Secretary’s order 
TiTusviLLE Darry ProDducts Co. v. ANDERSON, SECRETARY OF AGRI- 
CULTURE, 77 F. Supp. 232 (1945) Order No, 27—Evidence—Termi- 
nation of status as handler 
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Agricultural Marketing Agreement Act of 1937—Continued Volume : 

TITUSVILLE Datry Propucts Co. v. BRANNAN, SECRETARY OF AGRICUL- 
TURE, 176 F. 2d 332 (1949) Certiorari denied, 338 U. S. 905. Order 
No. 27 not regulation of arbitrary nature—Status as handler under 
Order No. 27—Regulation of shipments current in or affecting 
interstate commerce under Order No. 27—Status as handler subject 
to approval by Department of Health under Order No. 27—Judicial 
Officer’s decision holding status of petitioner as handler, affirmed__ 8: 

UNITED STATES v. ADLER’S CREAMERY, INC., 107 F. 2d 987 (1939) Han- 
dler, who is 

UNITED STATES v. ADLER’S CREAMERY, INC., 110 F. 2d 482 (1940) In- 
junction—Collection or payment of money__----------------~-- 3: 

UNITED STATES OF AMERICA, APPELLANT V¥. BORDEN COMPANY, CHARLES 
L. DRESEL, Harry M. REskER, ET AL., 308 U. S. 188 (19389). Provi- 
sions of Federal Anti-Trust Act not impliedly repealed by Agri- 
cultural Marketing Agreement Act of 1937—Provisions of Federal 
Anti-Trust Act not modified by Capper-Volstead Act—Court deci- 
sion distinguished 

UNITED STATES v. BURLINGTON SANITARY MILK Company, INc., (D. C. 
E. D. Wisconsin, 1944) Exhaustion of administrative remedy__-- 3: 

UNITED STaTEs v. ELM SPRING FarM, INC., ET AL., 38 F. 2d 508 (1942) 
Cooperative associations—Handler, who is 

UNITED STATES v. GREEN VALLEY CREAMERY, INC., 59 F. Supp. 153 
(1945) Civil contempt—Effect of discharge in bankruptcy upon 
collection of compensatory fine 

UNITED States v. H. P. Hoop & Sons, Inc. et Au., 26 F. Supp. 672 
(1939) Validity of Order No. 4—Constitutionality of Agricultural 
Marketing Agreement Act of 1937—Stare Decisis—Constitutional 
law—Delegation of legislative power—Due process of law—Find- 
ing as to base period—Country plant—Equalization fund—Inter- 
state commerce 

UNITED StTaTEs v. HoGANSBURG MILK ComPany, INC., 57 F. Supp. 297 
(1944) Administrative law—Effect of failure to exhaust adminis- 
trative remedies—Market administrator’s determination as to 
amounts due from handler to producers’ settlement fund 

UNITED STATES v. LEVINE, 129 F. 2d 745 (1942) Conviction of employee 
of market administrator of accepting bribe 

UNITED STATES v. MarTIN (U. S. D. C. D. Mass., 1948), Civil con- 
tempt proceedings—Effect of amendment of Secretary’s order 
subsequent to injunction judgment 

UNITED STATES v. RIDGELAND CREAMERY Co., 47 F. Supp 145 (1942) 
Exhaustion of administrative remedy 

UNITED STaTES v. Rock Roya CO-OPERATIVE, INC., ET AL., 307 U. S. 
533, 59 S. Ct. 993, 88 L. ed. 1446 (1939) Constitutionality of act— 
Validity of Order No. 27 

UNITED STATES v. RUZICKA ET AL., 152 F. 2d 167 (1945) Exhaustion 
of administrative remedy—Judicial review 

UNITED STATES v. RUZICKA ET AL., 329 U. S. 287 (1946) Distribution of 
enforcing authority between courts and Secretary of Agriculture_ 5: 

UNITED STATES v. THE TELLING-BELLE VERNON CO., A CORPORATION, 
ET AL., (U. S. D. C. N. D. Ohio, EB. D., 1948) Preliminary mandatory 
injunction—Compliance with milk order while its validity ques- 
tioned 
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Agricultural Marketing Agreement Act of 1937—Continued Volume: Page 

UNITED STATES Vv. TITUSVILLE Darry Propucts Co., 63 F. Supp. 104 
(1945) Mandatory injunction—Stay of administrative proceeding. 5: 851 

Unirep STaTEes v. TURNER Datry Co., 162 F. 2d 425 (1947) Court en- 
joining compliance with and restraining violation of milk market- 
ing order—Right of government to mandatory injunction to com- 
pel payment of amounts due under milk marketing order—Inter- 
locutory order—Final decision 

UNITED STATES v. TURNER Darry CoMPANY, 166 F. 2d 1 (Feb. 18, 1948) 
Modification of judgment of lower court by appellate court—Filing 
of reports—Payment of sums due market administrator—Dx- 
haustion of administrative remedy—Finding of ascertainment and 
determination of parity price—Handler’s right to question con- 
stitutionality of legislation of administrative order—Power of 
court to determine validity of administrative order 
Modification of its original opinion by Circuit Court of Appeals— 
Enforcement action—Right to stay of judgment—Exhaustion of 
administrative remedy 

UNITED STATES v. WESTERN Fruit GROWERS, INC., ET AL., 34 F. Supp. 
794 (1940) Power of Federal court to protect its jurisdiction__._._ 3: 434 

UNITED STATES v. Woop ET AL., 61 F. Supp. 175 (1945) Administrative 
law—Exhaustion of administrative remedy—Action to enforce 
compliance with courts 

UNITED STATES Vv. WRIGHTWOOD Dairy CoMPAny, 315 U. S. 110, 62 S. 
Ct. 523, 86 L. ed. 726 (1942) Effect of intrastate commerce competi- 
tion upon regulation of interstate commerce 

UNITED STATES Vv. WRIGHTWOOD Dairy CoMPANY, 127 F. 2d 907 (1942) 
Powers of Secretary under act 

Voer’s Darries, INC. v. WICKARD, 45 F. Supp. 94 (1942) Producer, who 
is—Judicial review of administrative definition 

WADDINGTON MILK Co., INC. v. WicKarD, 140 F. 2d 97 (1944) Order 
No. 27—Use classification 

Wawa Darry Fars, INc. v. WiIcKARD, 56 F. Supp. 67 (1944) Judicial 
review of Secretary’s ruling—No trial de novo 

Wawa Darry Farns, INC. v. WicKARD, 149 F. 2d 860 (1945) Validity 
of milk-receiving station differential 

WESTERN FRUIT GROWERS, INC., ET AL. Vv. UNITED STATES, 124 F. 2d 
381 (1941) Power of Federal courts to enjoin prosecution of State 
court action 

WeETMILLER Datry & Farm Propucts Co., INO. v. WICKARD, SECRETARY 
oF AGRICULTURE, 60 F. Supp. 622 (1944) Classification of milk in 
accordance with its utilization at second plant 5: 845 

WETMILLER Darry & Farm Propucts Co., INc. v. Wickarp, 149 F. 2d 
830 (1945) Reclassification of milk by Secretary—Effect of market 
administrator’s acquiescence in III-A classification-_______.__._. 6: 7380 

WHITING MILK CoMPANY v. CHARLES F, BRANNAN, SECRETARY OF 
AGRICULTURE OF THE UNITED States (D. C. U. 8. D. Mass., 1949), 
Ruling of Judicial Officer relative to butter provision of Order No, 
4 sustained by district court—Interpretation of butter provision of 
Order No. 4—Consideration of rationality of price schedule—Re- 
sort to administrative history—Policy of butter provision of Order 
No, 4—Interpretation of reporting and payment provisions of 
Order No, 4 not inconsistent—Permissibility of segregation of 
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Agricultural Marketing Agreement Act of 1937—Continued Volume: Page 
churned butter under Order No. 4—Claim of estoppel not well 
founded—Type of retroactive ruling relative to Order No. 4 inevi- 

GENO Sth TOTO BROCCO ena See 8: 1310 


Commodity Exchange Act 
Boarp OF TRADE OF KANSAS City, Mo., ET AL. v. MILLIGAN, U. S. ATTY., 
ET AL., 16 F. Supp. 859 (1936) Constitutionality of Commodity Ex- 
change Act—Interstate commerce—Adoption of necessary and con- 
venient means by Congress to exercise its powers—Due process 
clause 
Boarp oF TRADE OF KANSAS Clty, MoO., Er AL. v. MILLIGAN, U. S. AtTy., 
ET AL., 90 F. 2d 855 (1937) Constitutionality of Commodity Ex- 
change Act—Purpose of act—Evidence—Presumption of constitu- 
tionality of statutes—Presumption as to performance of duty by 
public officials—Interstate commerce—Freedom of contract—In- 
junction 
Boarp OF TRADE OF THE CITY OF CHICAGO ET AL. V. OLSEN, 262 U. S. 1, 
43 S. Ct. 470, 67 L. ed. 839 (1923) Constitutionality of act 
InvING WEIS AND COMPANY ET AL. v. CHARLES F. BRANNAN, SECRETARY 
OF AGRICULTURE, 171 F. 2d 232 (1948) Suspension of registration 
and trading privileges of futures commission merchant and floor 
broker—Requirements of act relating to written records—Conceal- 
ment and evasion of provisions of act relating to written records— 
Duty of Government inspectors—Administrative law—Review of 
act by appellate court as to appropriate punishment—Limitation of 
judicial review of remedies or penalties—Effect of violation of act 
by partner upon partnership 
Moore v. CHICAGO MERCANTILE EXCHANGE ET AL.; BENNETT ET AL. 0, 
Boarp or TRADE oF City oF CHICAGO ET AL., 90 F. 2d 735 (1937) Con- 
stitutionality of Commodity Exchange Act—Interstate commerce— 
Congressional findings—Purpose of act—Prohibition of wild forms 
of speculation—Duty of Circuit Court of Appeals relative to Su- 
preme Court decisions in determining constitutionality of statute__ 8:88 
NELSON v. SECRETARY OF AGRICULTURE, 133 F. 2d 453 (1943) Suspen- 
Sion Tronk THRACE DUIVIIGNOR. 6 ni icine nee aoe 3: 825 
NICHOLS & Co. v. SECRETARY OF AGRICULTURE, 131 F, 2d 651 (1942) Act- 
ing on other side of customers’ trades__--...------------------ 3: 552 
Nicuois & Co. ET AL. v. SECRETARY OF AGRICULTURE, 136 F. 2d 503 
(1948) Offsetting, what constitutes... ences 3: 1032 


Federal Seed Act 
BH. K. Harpison Seep Co. v. Jones, 149 F. 2d 252 (1945) Cease and 
Ceatink Bde ie a iii cicicseniniccarincctiendenninsitincammmmtta 
UNITED States v. DUNN, 55 F. Supp. 535 (1944) False seed advertise- 


Grain Futures Act 
BaRtLett FRAZIER Co. v. HYDE ET AL., 56 F. 2d 245 (1932) Validity of 
provisions of Grain Futures Act relative to reports and inspection 
of records—Dismissal of bill in equity for want of equity__..._-_-- 
BARTLETT FRAZIER Co. ET AL. Vv. HYDE, SECRETARY OF AGRICULTURE, 
ET AL., 65 F. 2d 850 (1983) Constitutionality of Grain Futures Act— 
Searches and seizures—Due process__.-_..-._---.---.------ wasn 
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Packers and Stockyards Act, 1921 Volume: 
MIDWEST F'ARMERS, INC. v. UNITED STATES ET AL.; CROSBY ET AL., V. 
SAME; BARTON v. SAME, 64 Supp. 91 (1945) Suspension of registra- 
tion—Unfair, unjustly discriminatory or deceptive practices 5; 
MIROTzNIK ET AL, v. UNITED STATES ET AL., 64 Supp. 635 (1946) Unau- 
thorized revocation of license—Denial of application for license of 
unlicensed partner 
MORGAN ET AL. Vv. UNITED STATES ET AL., 298 U. S. 468, 56 S. Ct. 906, 80 
L. ed. 1288 (1936) Fair hearing—Rate proceeding 
MorGAN ET AL. V. UNITED STATES ET AL., 304 U. S. 1, 58 S. Ct. 773, 82 
L. ed. 1129 (1938) Fair hearing—Rate proceeding 
NostranpD Pouttry MARKET, INC. v. UNITED STATES ET AL., 59 F. Supp. 
245 (1945) Denial of application for license—Constitutionality of 
5: 
S1oux Crry Stock Yarps CoMPANY v. UNITED STATES, 49 F. Supp. 801 
(1943) Cease and desist from refusing to render stocky#rd serv- 
2: 
St. JosepH Stock YarDs COMPANY v. UNITED STATES, 11 F. Supp. 322 
(1935) Validity of stockyards rate order----.---.------__---_- 8: 
St. JoserpH Stock Yarps CoMPANY v. UNITED STATES, 298 U. S. 38, 56 
S. Ct. 720, 80 L. ed. 1033 (1936) Validity of stockyards rate order_ 3: 
STAFFORD ET AL. v. WALLACE, 258 U. S. 495, 52 S. Ct. 397, 66 L. ed. 735 
(1922) Constitutionality of act 2: 
SULLIVAN Co. v. WELLS (U.S. D. C., D. Nebr.), 89 F. Supp. 317 (1950) 
Action of seller as constituting estoppel—Principal and agent— 
Liability of innocent agent—Courts—Supreme Court decision fol- 
lowed by Federal Court—Duty of licensed consignor under Packers 
and Stockyards Act, 1921 to serve all indiscriminately 
UNITED STATES ET AL. v. MORGAN ET AL., 307 U. S. 183, 59 S. Ct. 795, 83 
L. ed. 1211 (1939) Retention of funds pending determination of rate 


UNITED STATES ET AL. v. MORGAN ET AL., 313 U. S. 409, 61 S. Ct. 999, 85 
L. ed. 1429 (1941) Validity of rate order—Criticism of Supreme 
Court decision 

Perishable Agricultural Commodities Act, 1930 

A. J. Conroy, INC. v. WEYL-ZUCKERMAN & Co., 39 F. Supp. 784 (1941) 
Reparation—Failure to deliver without reasonable cause—Seller 
liable to buyer for loss due to latent defect—Judicial notice— 
Watery soft rot disease of field origin—Pamphlet published by De- 
partment—Passage of title—Title and risk passed to buyer, when— 
F. o. b. shipping point—Normal deterioration loss—Applicability 
of law of sales to act—Findings of Secretary accepted by court_- 

ABE RAFELSON Co., INC., APPELLANT v. R. G. TUGWELL, AS ACTING SEC- 
RETARY OF AGRICULTURE, APPELLEE, 79 F. 2d 653. Injunction—Power 
of court to enjoin Secretary from threatened action to revoke li- 
cense and impose fines and penalties—Exhaustion of remedy—Con- 
sideration of constitutionality of act 

ALEXANDER MARKETING COMPANY Vv. HARRISBURG DAILY MARKET (U. S. 
D. C., M. D. Pa.), 9 F. R. D. 248 (1949) Personal service of notice of 
appeal not required—Nonresident adverse party—Service by regis- 
tered mail—Proceedings under Perishable Agricultural Commod- 
ities Act, 1930 excepted from Federal Rules of Civil Procedure— 
Commencement of proceedings 


2: 
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ALEXANDER MARKETING COMPANY v. HARRISBURG DaILy MaRKET (U.S. 
D. C., M. D. Pa.), 87 F. Supp. 124 (1949) De novo proceeding— 
Effect of evidence failing to overcome prima facie case—Dam- 
ages—Resale of commodity—Costs—Reasonable attorney’s fee____ 

AMERICAN FRUIT GROWERS, INC. v. LEwis D. GOLDSTEIN FRUIT AND 
PRODUCE CORPORATION, 78 F. Supp. 309 (1948) Want of jurisdiction 
of district court—Failure to file appeal from Judicial Officer’s decet- 
sion within period required by act 

Bacon BRoTHERS Vv. CAD HEATON FRuIT Company, — F. Supp. — (Dee. 
19, 1946) Constitutionality of act—Jurisdiction of Secretary—Di- 
versity of citizenship—Jurisdiction of district court—Appeal from 
decision of Secretary 6: 732 

Bacon BrorHers v. CaD HEATON Fruit Company, — F. Supp. — (June 
30, 1947) Interest allowed on contract—Amount of attorney’s fee 
allowed counsel for appellees 

BakKER-MILLER DISTRIBUTING Co. v. BERMAN, 8 F. Supp. 60 (1934) See- 
retary’s order sustained by court—Assumption by court of juris- 
diction of Secretary—Effect of prima facie case made out by find- 
ings and order of Secretary—Proper manner of avoiding effect of 
finding of Secretary—Inapplicability of statute of frauds to trans- 
action involving purchasing agent of buyer—Damages—Perform- 
ance of duty by buyer in minimizing loss—Right of rediversion 
where buyer failed to acquire title to commodity 

BELL ET AL, v. Matn, 49 F. Supp. 689 (1943) Transaction constituting 
sale, and not consignment 

CALIFORNIA FRUIT EXCHANGE v. Morris HENRY AND ANTHONY SPRaA- 
CALE, PARTNERS, T/A SPRACALE FRUIT COMPANY. (D.C. U.S. W. D. 
Pa., 1959), 89 F. Supp. 580 Interpretation of contracts—Prima facie 
case made out by findings of Secretary—When uncontradictory 
testimony raises a question of fact—Buyer assuming risk of normal 
deterioration losses arising in transit—Proof of existence of custom 
and usage—Burden of proof as to existence of custom and usage— 
Measure of damages based on resale of commodity—When irregu- 
larities in conduct of juror or counsel authorize new trial—Jurors 
not concluded by sealed verdict 

Wrnest EB. Fapier Co. v HesseEr, 166 F. 2d 904 (1948) Rejection of 
commodity—Assent of seller to rescission—Implied warranty of 
merchantability—Implied warranty of suitable shipping condi- 
tion—Appeal— Defenses open on appeal from Secretary’s repara- 
tion order—Relationship of act to law of sales—Passage of title— 
Lack of right of rescission, when 

Harcourt-GREENE Co, v. PENNSYLVANIA MAcARONI Co. (U. 8S. D. C. 
W. D. Pa.), 82 F. Supp. 488 (1949), Contract of purchase and 
sale—Effect of failure to comply with statute of frauds—Hvi- 
dence—Failure to show breach of contract 

HorFFrMAN BANANA COMPANY V, SCHULTZ BROKERAGE Co., a partnership 
— F. Supp. — (1947) Attorney’s fee—Allowances as part of cost 
of case—Interest 

JosePH DENUNZzIO FRUIT COMPANY v. CRAIN, D, B. A. ASSOCIATED FRUIT 
DISTRIBUTORS OF CALIFORNIA AND THE Rep LION PacKING CoMPANY, 
79 F. Supp. 117 (1948) Trial de novo—Hvidence aliunde or de hors 
the record—Contracts—Offer and acceptance—Meaning of term 
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Perishable Agricultural Commodities Act, 1930—Continued Volume: Page 
“booked”—aAnticipatory breach—Buyer’s remedy—Statutes—Con- 
structicn and interpretation—Punctuation as aid in—Illegality of 
contracts—“Signature,” what is—Statute of frauds, how satis- 
fied—Teletype messages—Principal and agent—Principal partially 
disclosed—Damages—Emergency Price Control Act—Courts— 
Question of election to hold party liable—Application of national 
law to federal questions—Administrative law—Findings of fact 
and reparation order as prima facie evidence 

JosePH MARTINELLI & Co., INc. v. L. GrtLarDE Co., 73 F. Supp. 293 
(1947) Lawful rejection of commodity sold on basis of rolling ac- 
ceptance final because of inherent defect—Cladosporium rot—Pass- 
age of title—Risks of normal deterioration and damage in transit_. 7: 350 

JOsEPH MARTINELLI & Co., INC. v. Simon SreceL Company (U.S. C. A. 
1st Cir.), 176 F. 2d 98 (1949) Right of buyer on an f. o. b. acceptance 
final basis to reject commodity because of fraud—Right of buyer on 
an f. o. b. acceptance final basis to avoid contract induced by 
fraud—Effect of discovery of fraud after breach of contract—Fraud 
as a defense after its discovery—Contract induced by fraud void- 
able—Election of remedy by party defrauded—Right to recover 
damages for fraud by party breaching contract—Court decisions 
distinguished 

Krevucer v. AcME Fruit Company, 75 F. 2d 67 (1935) Constitution- 
ality of act 

L. GILLARDE COMPANY Vv. JOSEPH MARTINELLI & Co., INC., 168 F. 2d 276 
(1948) * “Rolling acceptance final’ sale—Unlawful rejection— 
Waiver of right to claim damages by unlawful rejection of ship- 
ment—Relationship of contract terms: “rolling acceptance,” “roll- 
ing acceptance final” and “f. o. b. acceptance final”—Buyer’s 
remedy under contract term of “rolling acceptance final”—Sub- 
stantial and practical compliance with bond requirements of act__ 

L. GILLARDE COMPANY Vv. JOSEPH MARTINELLI & Co., INC., 169 I’. 2d 60 
(1948) * Unlawful rejection—Waiver of right to claim damages 
for breach of contract—Prior judgment amended—Statutes—De- 
partmental interpretation of regulation 

L. Yukon & Sons Propuce COMPANY v. FINERMAN AND SCHOENBURG 
(D. C. U. 8. 8S. D. California C. D. 1948) Failure to repay 
purchase price—Lack of suitable shipping condition—Lawful 
rejection 

Locin Corporation v. 8. Borner & Sons, 74 F. Supp. 133 (1947) 
Sufficiency of bond—Motion to dismiss appeal—Motion to strike 


Mire Enp Fruir ExcnHancg, Inc. v. O. 8. HURLEY, p. B. A. O. S. HURLEY 
Propuce Co. (U. 8. D. O. N. D. Texas, 1945) Judgment upon 
verdict of jury—Bond in double amount of reparation award— 


Pasoo County PreacH Ass’n v. J. F. Sortey & Co., INc., 146 F. 2d 880 
(1945) Principal and agent-—Agent’s authority to receive ad- 
vances—Authority of agent not established by broad language 
letter—Agent’s authority to receive payment not implied from his 
authority to sell—Presumption of authority of agent to receive 


*Certiorari denied by the Supreme Court on December 6, 1948, 835 U. 8, 885.—Hd. 
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Perishable Agricultural Commodities Act, 1930—Continued Volume: Page 
payment affected by his restricted authority—Assumption of risk 
of lack of agent’s authority—Lack of right of agent to use agency 
for his benefit—Customs and usages—Seller not bound by custom 
lacking force of law—Effect of specific notice limiting scope of 
agent’s authority upon business custom 

SAWYER ET AL., Vv. PASKOEF ET AL.; Same v. PEISAKOFF ET AL., 74 F. 
Supp. 24 (1947) Sufficiency of evidence, relating to performance of 
contract, for jury—Denial of motions for new trial 

SMITH v. WHITE ET AL., 48 F. Supp. (1942) Authority of Secretary 
to promulgate procedural rules—Evidence—Secretary’s action 
presumed in accordance with procedural rule—Reconsideration of 
reparation order—Findings of Secretary—Prima facie evidence— 
Allowance of claim after reconsideration—Effect of record failing 
to disclose rules of practice relative to reconsideration of repara- 
tion order—Courts—Consideration by court of supporting testi- 
mony not within record before Secretary—Function of court 
relative to reparation proceeding—Effect of failure to establish 
Seller’s notice of resale contracts—Practice and pleading— 
Amended complaint—Damages—Seller’s inability to meet issue 
relative to market price of produce justified—Federal Rules of 
Civil Procedure—Amended proceedings to conform to proof—Con- 
tract of purchase and sale—Damages for nonperformance 

THE LeRoy Dyat Company, INc. v. ALLEN, — F. Supp. — (1946) 
Breach of contract justifying rejection by buyer (reversed by 
Cc. C. A. 4th) 

Tue LeRoy Dyat Company, INC. v. ALLEN, 161 F, 2d 152 (1947) Im- 
material breach of contract by seller not justifying rejection by 
buyer—Meaning of term f. o. b. acceptance final 

UnitTep States v. Soromon, 3 F. R. D. 411 (1944) Action to enjoin 
dealer from operating without a license—Penalties—Jurisdiction— 
Interstate commerce—Fresh vegetables—Inapplicability of Fed- 
eral Rules of Civil Procedure in civil suits of quasi-criminal na- 
ture—Mistrial—Effect of cross-examination erroneously allowed 
by court 

W. H. Latter & Co., Inc. v. C. EB. JAcKSON Co., 75 F. Supp. 827 (1948) 
Dismissal of motion to dismiss appeal for want of jurisdiction— 
Motion for leave to amend answer granted—Denial of motion for 
judgment on pleadings 

WESTERN F'ruIT Growers, INC. v. BEILMAN Propvuce Co., [Nc., 75 F. 
Supp. 334 (1948) Unlawful rejection—Damages—Costs—aAttor- 
ney’s fee 


Sugar Act of 1948 
CENTRAL Roig REFINING Co, ET AL, Vv. SECRETARY OF AGRICULTURE 


(Porto RicAN AMERICAN Suaar Rerinery, INC., er Av., INTER- 
VENORS), 171 F, 2d 1016. (1948) Validity of Order No, 18—Ad- 
ministrative law—Judicial review of administrative action— 
Constitutionality of provisions of act 

SECRETARY OF AGRICULTURE, PETITIONER v. CENTRAL Rota REFINING 
Company, Western Suaar Rerinina CompaNy, ET aL. (NO. 27.) 
Porto RicAN AMERICAN SUGAR REFINERY, INC., PETITIONER v. CEN- 
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Sugar Act of 1948—Continued Volume: Page 
TRAL Roa REFINING COMPANY AND WESTERN SuGAR REFINING : 


Company. (No. 30.) GOVERNMENT OF PUERTO RICO, PETITIONER Vv. 
SECRETARY OF AGRICULTURE, PoRTO RICAN AMERICAN SuGAR Re 
FINERY, INC., ET AL. (No. 32.) 94 Adv. Op. (L. ed.) 297 (Febru- 
ary 6, 1950.) Validity of Order No. 18—Proper measure as to 
“past marketing” and “ability to market”—Administrative law— 
Scope of judicial review of administrative action—Scope of com- 
merce clause—New problems—Order No. 18—Commerce—Geo- 
graphic uniformity of regulation—National policy—Due process— 
Commerce clause—Discrimination—Sugar Act of 1948—Refined 
sugar quotas—Constitutional law—Courts—Scope of review of 
validity of acts of Congress 








